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SUMMARY"

Appropriations

The panel affirmed the district court’s judgment holding
that budgetary transfers of funds for the construction of a wall
on the southern border of the United States in California and
New Mexico were not authorized under the Department of
Defense Appropriations Act of 2019.

Section 8005 and Section 9002 of the Act (collectively
“Section 8005”) was invoked to transfer $2.5 billion of
Department of Defense funds appropriated for other purposes
to fund border wall construction. Sixteen states, including
California and New Mexico, filed suit challenging the
Executive Branch’s funding of the border wall. The district
court granted California and New Mexico’s motion for partial
summary judgment, and issued declaratory relief, holding the
Section 8005 transfer of funds as to the El Centro and El Paso
sectors unlawful.

The panel held that California and New Mexico
established the requisite Article III standing to challenge the
federal defendants’ actions.

Concerning the injury in fact element of standing, the
panel held that California and New Mexico alleged that the
actions of the federal defendants will cause particularized and
concrete injuries in fact to the environment and wildlife of
their respective states as well as to their sovereign interests in

* This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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enforcing their environmental laws. First, the panel held that
California and New Mexico each provided sufficient
evidence, if taken as true, that would allow a reasonable fact-
finder to conclude that both states would suffer injuries in
fact to their environmental interests, and in particular, to
protect endangered species within their borders. Second, the
panel also held that California and New Mexico demonstrated
that border wall construction injured their quasi-sovereign
interests by preventing them from enforcing their
environmental laws.

Concerning the causation element for standing, the panel
held that California alleged environmental and sovereign
injuries that were fairly traceable to the federal defendants’
conduct. The panel held that with respect to most of the
environmental injuries, causation was apparent. The panel
also concluded that the causation requirement was likewise
satisfied for the injuries to California’s and New Mexico’s
quasi-sovereign interests.

Concerning the redressability element of standing, the
panel held that a ruling in California and New Mexico’s favor
would redress their harms. Without the Section 8005 funds,
the Department of Defense would have inadequate funding to
finance construction of the projects, and this would prevent
both the alleged and environmental and sovereign injuries.

The panel held that California and New Mexico had the
right to challenge the transfer of funds under the
Administrative Procedure Act (“APA”). Specifically, the
panel held that Section 8005 imposed certain obligations
upon the Department of Defense, which it did not satisfy.
The panel further held that California and New Mexico, as
aggrieved parties, could pursue a remedy under the APA, as
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long as they fell within Section 8005’s zone of interests. The
panel held that California and New Mexico were suitable
challengers because their interests were congruent with those
of Congress and were not inconsistent with the purposes
implicit in the statute. The panel concluded that California
and New Mexico easily fell within the zone of interests of
Section 8005.

The panel held that Section 8005 did not authorize the
Department of Defense’s budgetary transfer to fund
construction of the El Paso and El Centro Sectors.
Specifically, the panel concluded that the district court
correctly determined that the border wall was not an
unforeseen military requirement, and that funding for the wall
had been denied by Congress. Absent such statutory
authority, the Executive Branch lacked independent
constitutional authority to transfer the funds at issue here.
The panel concluded that the transfer of funds was unlawful,
and affirmed the district court’s declaratory judgment to
California and New Mexico.

Finally, the panel declined to reverse the district court’s
denial of California and New Mexico’s request for permanent
injunctive relief, without prejudice to renewal.

Judge Collins dissented. He agreed that at least California
established Article III standing, but would hold that the States
lacked any cause of action to challenge the transfer of funds
under the APA or otherwise. Even assuming that they had a
cause of action, Judge Collins would conclude that the
transfers were lawful and reverse the district court’s partial
judgment for the States and remand for entry of partial
summary judgment in favor of the defendants.
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OPINION
THOMAS, Chief Judge:

This appeal presents the question of whether the
Department of Defense Appropriations Act of 2019
authorized the Department of Defense (“DoD”) to make
budgetary transfers from funds appropriated by Congress to
it for other purposes in order to fund the construction of a
wall on the southern border of the United States in California
and New Mexico. We conclude that the transfers were not
authorized by the terms of the Act, and we affirm the
judgment of the district court.

I

The President has long supported the construction of a
border wall on the southern border between the United States
and Mexico. Since the President took office in 2017,
however, Congress has repeatedly declined to provide the
amount of funding requested by the President.

The debate over border wall funding came to a head in
December of 2018. During negotiations to pass an
appropriations bill for the remainder of the fiscal year, the
President announced that he would not sign any legislation
that did not allocate substantial funds to border wall
construction. On January 6,2019, the White House requested
$5.7 billion to fund the construction of approximately

! There are companion appeals concerning some of the same issues
in Sierra Club, et. al. v. Trump et. al., Nos. 19-16102 and 19-16300.
Those appeals will be the subject of a separate opinion.



(12 O1 1o7/)
Case: 19-16299, 06/26/2020, ID: 11734538, DktEntry: 120-1, Page 12 of 102

12 STATE OF CALIFORNIA V. TRUMP

234 miles of new physical barrier.” Budget negotiations
concerning border wall funding reached an impasse,
triggering the longest partial government shutdown in United
States history.

After 35 days, the government shutdown ended without
an agreement to provide increased border wall funding in the
amount requested by the President. On February 14, 2019,
Congress passed the Consolidated Appropriations Act of
2019 (“CAA”), which included the Department of Homeland
Security Appropriations Act for Fiscal Year 2019, Pub. L.
No. 116-6, div. A, 133 Stat. 13 (2019). The CAA
appropriated only $1.375 billion for border wall construction,
specifying that the funding was for “the construction of
primary pedestrian fencing . . . in the Rio Grande Valley
Sector.” Id. § 230(a)(1). The President signed the CAA into
law the following day.

The President concurrently issued a proclamation under
the National Emergencies Act, 50 U.S.C. §§ 1601-1651,
“declar[ing] that a national emergency exists at the southern
border of the United States.” Proclamation No. 9844, 84 Fed.
Reg. 4949 (Feb. 15,2019).> Anaccompanying White House
Fact Sheet explained that the President was “using his legal
authority to take Executive action to secure additional
resources” to build a border wall, and it specified that “the

2 Some form of a physical barrier already exists at the site of some of
the construction projects. In those places, construction would reinforce or
rebuild the existing portions.

3 Subsequently, Congress adopted two joint resolutions terminating
the President’s emergency declaration pursuant to its authority under
50 U.S.C. § 1622(a)(1). The President vetoed each resolution, and
Congress failed to override these vetoes.
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Administration [had] so far identified up to $8.1 billion that
[would] be available to build the border wall once a national
emergency [was] declared and additional funds [were]
reprogrammed.” The Fact Sheet identified several funding
sources, including $2.5 billion of Department of Defense
(“DoD”) funds that could be transferred to provide support
for counterdrug activities of other federal government
agencies under 10 U.S.C. § 284 (“Section 284”).* Executive
Branch agencies began using the funds identified by the Fact
Sheet to fund border wall construction. On February 25, the
Department of Homeland Security (“DHS”) submitted to
DoD a request for Section 284 assistance to block drug
smuggling corridors. In particular, it requested that DoD
fund “approximately 218 miles” of wall using this authority,
comprised of numerous projects, including the El Centro
Sector Project 1 in California and the El Paso Sector Project
1 in New Mexico, as relevant to this case. On March 25,
Acting Secretary of Defense Patrick Shanahan approved three
border wall construction projects: Yuma Sector Projects 1 and
2 in Arizona and El Paso Sector Project 1 in New Mexico.
On May 9, Shanahan approved four more border wall
construction projects: El Centro Sector Project 1 in California
and Tucson Sector Projects 1-3 in Arizona.

* Section 284 authorizes the Secretary of Defense to “provide support
for the counterdrug activities . . . of any other department or agency of the
Federal Government” if it receives a request from “the official who has
responsibility for the counterdrug activities.” 10 U.S.C. §§ 284(a),
284(a)(1)(A). The statute permits, among other things, support for
“[c]onstruction of roads and fences and installation of lighting to block
drug smuggling corridors across international boundaries of the United
States.” Id. § 284(b)(7). DoD’s provision of support for other agencies
pursuant to Section 284 does not require the declaration of a national
emergency.
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Because these projects were undertaken to construct
barriers and roads in furtherance of border security, Acting
Secretary of Homeland Security Kevin McAleenan invoked
the authority granted to him by Section 102(c) of the Illegal
Immigration Reform and Immigrant Responsibility Act of
1996 (“IIRIRA”), Pub. L. No. 104-208, Div. C, § 102(c),
110 Stat. 3009-546, 3009-554 (1996) (codified as amended as
anote to 8 U.S.C. § 1103), to “waive all legal requirements”
that would otherwise apply to the border wall construction
projects “to ensure . . . expeditious construction.” 84 Fed.
Reg. 17185-01 (April 24,2019). On April 24, with respect to
the El Paso Sector, he “waive[d] in their entirety, with respect
to the construction of physical barriers and roads” a long list
of statutes, “including all federal, state, or other laws,
regulations, and legal requirements of, deriving from, or
related to the subject of” “[t]he National Environmental
Policy Act” “(42 U.S.C. 4321 et seq.),” “the Endangered
Species Act” “(16 U.S.C. 1531 et seq.),” “the Federal Water
Pollution Control Act (commonly referred to as the Clean
Water Act (33 U.S.C. 1251 et seq.)),” and “the Clean Air Act
(42 U.S.C. 7401 et seq.).” Id. He executed a similar Section
102(c) waiver with respect to the El Centro Sector on
May 15. 84 Fed. Reg. 21800-01 (May 15, 2019).

At the time Shanahan authorized these border wall
construction projects, the counter-narcotics support account
contained only $238,306,000 in unobligated funds, or less
than one tenth of the $2.5 billion needed to complete those
projects. To provide the support requested, Shanahan
invoked the budgetary transfer authority found in Section
8005 of the 2019 DoD Appropriations Act to transfer funds
from other DoD appropriations accounts into the Section 284
Drug Interdiction and Counter-Drug Activities-Defense
appropriations account.
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For the first set of projects, Shanahan transferred
$1 billion from Army personnel funds. For the second set of
projects, Shanahan transferred $1.5 billion from “various
excess appropriations,” which contained funds originally
appropriated for purposes such as modification of in-service
missiles and support for U.S. allies in Afghanistan.

As authority for the transfers, DoD specifically relied on
Section 8005 and Section 9002 of the Department of Defense
Appropriations Act of 2019, Pub. L. No. 115-245, 132 Stat.
2981 (2018) (“Section 8005”).

Section 8005 provides, in relevant part, that:

Upon determination by the Secretary of
Defense that such action is necessary in the
national interest, he may, with the approval of
the Office of Management and Budget,
transfer not to exceed $4,000,000,000 of
working capital funds of the Department of
Defense or funds made available in this Act to
the Department of Defense for military
functions (except military construction)
between such appropriations or funds or any
subdivision thereof, to be merged with and to
be available for the same purposes, and for the

* For simplicity, because the transfer authorities are both subject to
Section 8005’s substantive requirements, this opinion refers to these
authorities collectively as Section 8005, as did the district court and the
motions panel. Our holding in this case therefore extends to both the
transfer of funds pursuant to Section 8005 and Section 9002.

(10 O 1Lo7/)
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same time period, as the appropriation or fund
to which transferred.®

Section 8005 also explicitly limits when its authority can
be invoked: “Provided, That such authority to transfer may
not be used unless for higher priority items, based on
unforeseen military requirements, than those for which
originally appropriated and in no case where the item for
which funds are requested has been denied by the Congress.”

Although Section 8005 does not require formal
congressional approval of transfers, historically DoD had
adhered to a “gentleman’s agreement,” by which it sought
approval from the relevant congressional committees before
transferring the funds. DoD deviated from this practice
here—it did not request congressional approval before
authorizing the transfer. Further, the House Committee on
Armed Services and the House Committee on Appropriations
both wrote letters to DoD formally disapproving of the
reprogramming action after the fact. Moreover, with respect
to the second transfer, Shanahan expressly directed that the
transfer of funds was to occur “without regard to comity-

¢ Section 9002 provides that: “Upon the determination of the
Secretary of Defense that such action is necessary in the national interest,
the Secretary may, with the approval of the Office of Management and
Budget, transfer up to $2,000,000,000 between the appropriations or funds
made available to the Department of Defense in this title: Provided, That
the Secretary shall notify the Congress promptly of each transfer made
pursuant to the authority in this section: Provided further, That the
authority provided in this section is in addition to any other transfer
authority available to the Department of Defense and is subject to the
same terms and conditions as the authority provided in section 8005 of
this Act.”
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based policies that require prior approval from congressional
committees.”

In the end, Section 8005 was invoked to transfer
$2.5 billion of DoD funds appropriated for other purposes to
fund border wall construction.

II

On February 18, 2019, sixteen states,’” including
California and New Mexico, filed a lawsuit challenging the
Executive Branch’s funding of the border wall. The States
pled theories of violation of the constitutional separation of
powers, violation of the Appropriations Clause, ultra vires
action, violations of the Administrative Procedure Act
(“APA”), and violations of the National Environmental
Policy Act (“NEPA”). The next day, Sierra Club and the
Southern Border Communities Coalition filed a separate
action challenging the same border wall funding.®

" Specifically, the action was filed by the following states: California,
Colorado, Connecticut, Delaware, Hawai’i, Illinois, Maine, Maryland,
Minnesota, Nevada, New Jersey, New Mexico, New York, Oregon, the
Commonwealth of Virginia, and Attorney General Dana Nessel on behalf
of the People of Michigan. The complaint was later amended to add the
following states: Rhode Island, Vermont, Wisconsin, and the
Commonwealth of Massachusetts.  State parties are collectively
referenced as “the States.”

8 Both lawsuits named as defendants Donald J. Trump, President of
the United States, Patrick M. Shanahan, former Acting Secretary of
Defense, Kirstjen M. Nielsen, former Secretary of Homeland Security, and
Steven Mnuchin, Secretary of the Treasury in their official capacities,
along with numerous other Executive Branch officials (collectively
referenced as “the Federal Defendants™).
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The States subsequently filed a motion requesting a
preliminary injunction to enjoin the transfer of funds to
construct a border wall in New Mexico’s El Paso Sector. The
district court held that New Mexico had standing, but it
denied without prejudice the preliminary injunction motion.
The court based part of its reasoning on the fact that it had
already imposed a preliminary injunction in the Sierra Club
action such that the grant of a preliminary injunction in favor
of the States would be duplicative. California subsequently
filed another motion requesting a preliminary injunction to
enjoin the transfer of funds to construct a border wall in
California’s El Centro Sector.

California and New Mexico then moved for partial
summary judgment on their declaratory judgment action as to
the El Centro and El Paso Sectors, and additionally moved for
a permanent injunction to enjoin funding the construction of
these sectors. The Federal Defendants filed a cross-motion
for summary judgment on all claims. The district court
granted California and New Mexico’s motion for partial
summary judgment, and issued declaratory relief, holding the
Section 8005 transfer of funds as to the El Centro and El Paso
sectors unlawful. The district court denied the Federal
Defendants’ motion for summary judgment.

The court also denied California and New Mexico’s
motion for a permanent injunction, this time basing its
reasoning, in part, on the permanent injunction ordered by the
district court in the companion Sierra Club case.’

® The Supreme Court subsequently granted a stay of the district
court’s permanent injunction in the separate companion case, Trump v.
Sierra Club, 140 S. Ct. 1 (2019) (mem.).
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The Federal Defendants requested that the district court
certify its order as a final judgment for immediate appeal
pursuant to Fed. R. Civ. P. 54(b). In response, the district
court considered the appropriate factors, made appropriate
findings, and certified the order as final pursuant to Rule
54(b). See Pakootas v. Teck Cominco Metals, Ltd., 905 F.3d
565, 574 (9th Cir. 2018) (listing factors). The Federal
Defendants timely appealed the district court’s judgment, and
the States timely cross-appealed the district court’s denial of
injunctive relief. The district court’s Rule 54(b) certification
was proper; therefore, we have jurisdiction under 28 U.S.C.
§ 1291. See Durfey v. E.I. DuPont De Nemours & Co.,
59 F.3d 121, 124 (9th Cir. 1995) (appeal is proper upon
certification as a final judgment pursuant to Rule 54(b)).

We review the existence of Article III standing de novo.
See California v. U.S. Dep’t of Health & Human Servs.,
941 F.3d 410, 420 (9th Cir. 2019). We review questions of
statutory interpretation de novo. See United States v. Kelly,
874 F.3d 1037, 1046 (9th Cir. 2017).

II

California and New Mexico have Article I1I standing to
pursue their claims. In order to establish Article III standing,
a plaintiff must have (1) suffered an injury in fact, (2) that is
fairly traceable to the challenged conduct of the defendant,
and (3) that is likely to be redressed by a favorable judicial
decision. Lujan v. Defs. of Wildlife, 504 U.S. 555, 560-61
(1992)." At summary judgment, a plaintiff cannot rest on

! The Federal Defendants do not challenge California’s and New
Mexico’s Article I1I standing in these appeals. However, “the court has
an independent obligation to assure that standing exists, regardless of
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mere allegations, but “must set forth by affidavit or other
evidence specific facts.” Clapper v. Amnesty Int’l USA,
568 U.S. 398, 412 (2013) (internal quotations and citations
omitted). These specific facts, set forth “for purposes of the
summary judgment motion[,] will be taken to be true.”
Lujan, 504 U.S. at 561.

States are “entitled to special solicitude in our standing
analysis.” Massachusetts v. EPA, 549 U.S. 497, 520 (2007).
As a quasi-sovereign, a state “has an interest independent of
and behind the titles of its citizens, in all the earth and air
within its domain.” Georgia v. Tenn. Copper Co., 206 U.S.
230, 237 (1907). Thus, a state may sue to assert its “quasi-
sovereign interests in the health and well-being—both
physical and economic—of its residents in general.” Alfred
L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 607
(1982). In addition, “[d]istinct from but related to the general
well-being of its residents, the State has an interest in
securing observance of the terms under which it participates
in the federal system.” /Id. at 607—08.

A
Here, California and New Mexico have alleged that the

actions of the Federal Defendants will cause particularized
and concrete injuries in fact to the environment and wildlife

whether it is challenged by any of the parties.” Summers v. Earth Island
Inst., 555 U.S. 488, 499 (2009).

The Federal Defendants challenged New Mexico’s standing before
the district court, but conflated its challenge with the APA “zone of
interest” requirement, which we will discuss later. The district court held
that New Mexico had established Article III standing.



(£1 01 1o7)
Case: 19-16299, 06/26/2020, ID: 11734538, DktEntry: 120-1, Page 21 of 102

STATE OF CALIFORNIA V. TRUMP 21

of their respective states as well as to their sovereign interests
in enforcing their environmental laws.

1

The El Centro Sector Project 1 involves the Jacumba
Wilderness area. California contends that this area is home
to a large number of sensitive plant and animal species that
are listed as “endangered,” “threatened,” or “rare” under the
federal Endangered Species Actof 1973,16 U.S.C. § 1531 et
seq., or the California Endangered Species Act, Cal. Fish &
Game Code § 2050 et seq. California alleges that “[t]he
construction of border barriers within or near the Jacumba
Wilderness Area . . . will have significant adverse effects on
environmental resources, including direct and indirect
impacts to endangered or threatened wildlife.” One such
species is the federally and state-endangered peninsular desert
bighorn sheep. Another is the flat-tailed horned lizard, a
California species of special concern."

' A species of special concern is “a species, subspecies, or distinct
population of an animal native to California that currently satisfies one or
more of the following (but not necessarily mutually exclusive) criteria: is
extirpated from the State . . .; is listed as Federally-, but not State-,
threatened or endangered; meets the State definition of threatened or
endangered but has not formally been listed; is experiencing, or formerly
experienced, serious (noncyclical) population declines or range retractions
(not reversed) that, if continued or resumed, could qualify it for State
threatened or endangered status; has naturally small populations exhibiting
high susceptibility of to risk from any factor(s), that if realized, could lead
to declines that would qualify it for State threatened or endangered status.”
CAL. DEPT. OF FISH AND WILDLIFE, SPECIES OF SPECIES CONCERN,
https://wildlife.ca.gov/Conservation/SSC#394871324-what-is-the-
relationship-between-sscs-and-the-california-wildlife-action-plan.
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California has adequately set forth facts and other
evidence, which taken as true, support these allegations for
the purpose of Article III standing. According to the
California Department of Fish and Wildlife 2018 annual
report addressing sheep monitoring in the Jacumba
Wilderness area, “[t]he Jacumba ewe group is dependent on
resources both within the US and Mexico. A fence along the
US-Mexico border would prohibit movement to, and use of,
prelambing and lamb-rearing habitat and summer water
sources,” and the development of energy projects adjacent to
the Jacumba Mountains “combined with disturbance by
border security activities” “will have significant adverse
impacts on this ewe group.” California contends that road
construction; grading and construction of equipment storage
and parking areas; and off road movement of vehicle and
equipment involved in construction will alter the normal
behavior of peninsular bighorn sheep, with the most
significant effect on the endangered peninsular bighorn sheep
being the permanent reduction of its north-south movement
across the U.S.-Mexico border. California further avers that
the effects of a border wall will place additional pressure on
the survival and recovery of the bighorn sheep because the
unimpeded movement of the peninsular bighorn sheep
between the United States and Mexico is important for
increasing and maintaining their genetic diversity. It
contends that as the number of animals that move between
these two countries declines or ceases, the species will begin
to suffer the deleterious effects of inbreeding and reduced
genetic diversity.

Likewise, California asserts that the flat-tailed horned
lizard lives within the project footprint and surrounding area,
and that the extensive trenching, construction of roads, and
staging of materials proposed in the area will harm or kill
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lizards that are either active or in underground burrows within
the project footprint. It claims that the construction of the
border wall will also greatly increase the predation rate of
lizards adjacent to the wall by providing a perch for birds of
prey and will effectively sever the linkage that currently
exists between populations on both sides of the border.

New Mexico alleges that “[t]he construction of a border
wall in the El Paso Sector along New Mexico’s southern
border will have adverse effects on the State’s environmental
resources, including direct and indirect impacts to endangered
or threatened wildlife.” Such harm “would include the
blocking of wildlife migration, flooding, and habitat loss.” It
notes that the Chihuahuan desert is bisected by the New
Mexico-Mexico border, and this “bootheel” region is the
most biologically diverse desert in the Western Hemisphere,
containing numerous endangered or threatened species. Such
species include the Mexican gray wolf and the jaguar, both of
which coexist in this region along the U.S.-Mexico border.

New Mexico has adequately set forth facts and other
evidence, which taken as true, support these allegations for
the purpose of Article III standing. It contends that the
construction of El Paso Sector Project 1 may have a number
of adverse effects on the Mexican wolf, including injury,
death, harm, and harassment due to construction and related
activities, as well as abandonment of the area for essential
behaviors such as feeding, resting, and mating due to night
lighting and the elimination of food sources and habitat in the
area. Moreover, New Mexico avers that the construction of
El Paso Sector Project 1 would interrupt the movement of the
Mexican wolf across the U.S.-Mexico border, putting
additional pressure on the species’ survival and recovery in
the wild because the unimpeded movement of Mexican
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wolves between the United States and Mexico is important
for increasing and maintaining their genetic diversity. New
Mexico notes that the documented movement of a radio-
collared Mexican wolf across the border in the areas where
border wall construction is planned demonstrates that
construction will indeed cause such an interruption.

Additionally, the jaguar is considered endangered by the
U.S. Fish and Wildlife Service (“USFWS”). New Mexico
avers that jaguars were formerly widespread in the southwest
United States, but were extirpated by hunting. It claims that,
in recent decades, small numbers of individuals have
dispersed north from breeding populations in northern
Mexico, with some reaching the mountains in southwestern
New Mexico west of Luna County. New Mexico contends
that, if further long-term recolonization of jaguars continues,
arecas in Dofia Ana and Luna counties include suitable habitat,
but construction of El Paso Sector Project 1 would stop jaguar
movement through the region, potentially limiting
recolonization.

For these reasons, we conclude that California and New
Mexico have each provided sufficient evidence which, if
taken as true, would allow a reasonable fact-finder to
conclude that both states will suffer injuries in fact to their
environmental interests, and in particular, to protected species
within their borders.

2

In addition, California and New Mexico have alleged that
the Federal Defendants’ actions have interfered with their
respective abilities to enforce their environmental laws, thus
interfering with the terms under which they participate in the
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federal system. They alleged that they have suffered, and will
continue to suffer, injuries to their concrete, quasi-sovereign
interests relating to the preservation of wildlife resources
within their boundaries, including but not limited to wildlife
on state properties.

California and New Mexico have adequately set forth
facts and other evidence, which taken as true, support these
allegations for the purpose of Article I1I standing. They have
demonstrated that border wall construction injures their
quasi-sovereign interests by preventing them from enforcing
their environmental laws.

Under California law, the California Water Resources
Control Board and nine regional boards establish water
quality objectives and standards, and for construction projects
like El Centro Sector Project 1, where dredge and fill
activities are expected to occur, a regional board must
ordinarily certify compliance with water quality standards.
The record indicates that, absent the Secretary of Homeland
Security’s Section 102(c) IIRIRA waiver of the Clean Water
Act requirements for the project, El Centro Project 1 could
not proceed without completing certification issued by a
regional water board because the El Centro Project 1 will
occur within or near the Pinto Wash and will traverse at least
six ephemeral washes that have been identified as waters of
the United States. The record further indicates that, due to
the nature and location of construction, El Centro Project 1
would also require enrollment in the State Water Board’s
statewide National Pollutant Discharge Elimination General
Permit for Storm Water Discharges Associated with
Construction and Land Disturbance Activities.
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Likewise, the Section 102(c) waiver of the Clean Air
Act’s requirements undermines California’s enforcement of
its air quality standards for complying with the Clean Air Act
as set forth in California’s State Implementation Plan (“SIP”).
In particular, but for the waiver, in order to move forward
with El Centro Project 1, the Federal Defendants “would be
obligated to comply with Rule 801 [of the SIP], which
requires the development and implementation of a dust-
control plan for construction projects to prevent, reduce, and
mitigate [fine particulate matter] emissions.”

Moreover, the Section 102(c) waiver exempts the Federal
Defendants from complying with laws designed to protect
endangered or threatened species. For instance, it exempts
the Federal Defendants from consulting with the USFWS to
ensure that El Centro Sector Project 1 “is not likely to
jeopardize the continued existence of any endangered species
or threatened species or result in the destruction or adverse
modification of habitat of such species” that are identified as
endangered under California and federal law. 16 U.S.C.
§ 1536(a)(2). As we have noted, California contends that the
El Centro Sector Project 1 is likely to harm federal and
California endangered species such as the peninsular bighorn
sheep and the flat-tailed horned lizard. The presence of these
species led the USFWS, Bureau of Land Management
(“BLM”), California Department of Fish and Wildlife, and
California State Parks to develop and implement the “Flat-
Tailed Horned Lizard Rangewide Management Strategy,”
which imposes restrictions on projects resulting in large-scale
soil disturbances in the project area and prohibits activities
that restrict the lizards’ interchange with lizard populations
across the border. Without the Section 102(c) waiver, this
management strategy would impose certain restrictions and
mitigation measures on the border wall construction projects.
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Under New Mexico law, the Federal Defendants, absent
the Section 102(c) waiver of the Clean Air Act’s
requirements, would normally be required to comply with
New Mexico’s fugitive dust control rule and High Wind
Fugitive Dust Mitigation Plan that New Mexico adopted
under the Clean Air Act. See N.M. Admin. Code
§§ 20.2.23.109-.112 (mandating that “[n]o person . . . shall
cause or allow visible emissions from fugitive dust sources
that: pose a threat to public health; interfere with public
welfare, including animal or plant injury or damage, visibility
or the reasonable use of property” and “[e]very person subject
to this part shall utilize one or more control measures . . . as
necessary to meet the requirements of [this section]”). The
waiver, however, prevents New Mexico from enforcing these
air quality rules.

New Mexico further contends that, absent the Section
102(c) waiver, the Federal Defendants would also normally
be required to consult with the USFWS to protect species
such as the Mexican wolf that are endangered under both
federal and New Mexico Law. Moreover, the USFWS’s
management plan for the species—the “Mexican Wolf
Recovery Plan-First Revision”—which is designed to
“facilitate the wolf’s revival,” “calls for a minimum of
320 wolves in the United States and 200 in Mexico to meet
recovery goals.” The “binational recovery strategy” of this
plan was developed by the USFWS “in coordination with
federal agencies in Mexico and state, federal, and Tribal
agencies in the United States,” and “[e]ffective recovery
requires participation by multiple parties within Federal,
state, and local governments.” USFWS, MEXICAN WOLF
RECOVERY PLAN-FIRST REVISION at 10, 16 (2017).
Construction undermines this plan because it inhibits the
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“utilization of habitat” and does not promote “meta-
population connectivity.”

The Section 102(c) waiver likewise prevents New Mexico
from enforcing its Wildlife Corridors Act. Portions of El
Paso Project 1 cross New Mexico State Trust Lands, and New
Mexico contends that the planned pedestrian fencing disrupts
habitat corridors in New Mexico—contravening to the
Wildlife Corridors Act. The Act “requires New Mexico state
agencies to create a ‘wildlife corridors action plan’ to protect
species’ habitat.” New Mexico further avers that New
Mexico’s State Trust Lands in and around the El Paso Project
1 site form an important wildlife corridor for numerous
species such as mule deer, javelina, pronghorn, bighorn
sheep, mountain lion, bobcat, coyote, bats, quail, and other
small game like rabbits.

In sum, we conclude that California and New Mexico
have each provided sufficient evidence which, if taken as
true, would allow a reasonable fact-finder to conclude that
they have both suffered injuries in fact to their sovereign
interests.

B

Turning to the causation requirement, we conclude that
California has alleged environmental and sovereign injuries
“fairly traceable” to the Federal Defendants’ conduct. To
satisfy this requirement, California and New Mexico “need
not show that [Section 8005 is] ‘the very last step in the chain
of causation.”” Ass’n of Pub. Agency Customers v.
Bonneville Power Admin., 733 F.3d 939, 953 (9th Cir. 2013)
(quoting Bennett v. Spear, 520 U.S. 154, 169 (1997)). “A
causal chain does not fail simply because it has several
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‘links,” provided those links are ‘not hypothetical or tenuous’
and remain ‘plausib[le].”” Maya v. Centex Corp., 658 F.3d
1060, 1070 (9th Cir. 2011) (quoting Nat 'l Audubon Soc., Inc.
v. Davis, 307 F.3d 835, 849 (9th Cir. 2002)).

With respect to most of the environmental injuries,
causation is apparent—for instance, as explained above, the
construction and presence of the border wall will separate the
peninsular bighorn sheep and Mexican wolf populations,
decreasing biodiversity, and harming these species.

Although slightly more attenuated, we also conclude that
the causation requirement is likewise satisfied for the injuries
to California’s and New Mexico’s quasi-sovereign interests.
It makes no difference that the Section 102(c) waiver is most
directly responsible for these injuries because without Section
8005, there is no waiver. That is, without the Section 8005
funding to construct El Centro Sector Project 1 and El Paso
Sector Project 1, there would be no basis to invoke Section
102(c), and therefore, no resulting harm to California’s and
New Mexico’s sovereign interests. Thus, we conclude that
these injuries too are fairly traceable to the Section 8005
transfers of funds.

C

A ruling in California and New Mexico’s favor would
redress their harms. Without the Section 8005 funds, DoD
had inadequate funding to finance construction of these
projects; presumably, without this funding, construction of El
Centro Sector Project 1 and El Paso Sector Project 1 would
cease. This would prevent both the environmental injuries
and the sovereign injuries alleged.
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Thus, these facts would allow a reasonable fact-finder to
conclude that, if funds are diverted to construct border wall
projects in the El Centro and El Paso Sectors, California and
New Mexico will each suffer environmental and quasi-
sovereign injuries in fact that are fairly traceable to the
challenged conduct of the Federal Defendants and likely to be
redressed by a favorable judicial decision. California and
New Mexico have established the requisite Article III
standing to challenge the Federal Defendants’ actions.

IV

The Federal Defendants argue that California and New
Mexico lack the right to challenge the transfer of funds under
the APA. We disagree."

The APA provides for judicial review of “final agency
action for which there is no other adequate remedy in a
court.” 5 U.S.C. § 704. Where a statute imposes obligations
on a federal agency but the obligations do not “give rise to a
‘private’ right of action against the federal government[,] [a]n
aggrieved party may pursue its remedy under the APA.” San
Carlos Apache Tribe v. United States, 417 F.3d 1091, 1099
(9th Cir. 2005). California and New Mexico must, however,
establish that they fall within the zone of interests of the
relevant statute to bring an APA claim. See Match-E-Be-
Nash-She-Wish Band of Pottawatomi Indians v. Patchak,

12 The States argue that they have both an equitable u/tra vires cause
of action and a cause of action under the APA. Although each of the
claims can proceed separately, see Navajo Nation v. Dep 't of the Interior,
876 F.3d 1144, 1170 (9th Cir. 2017), we do not need to address the ultra
vires claims here. The States seek the same scope of relief under both
causes of action and they prevail under the APA.
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567 U.S. 209, 224 (2012) (“This Court has long held that a
person suing under the APA must satisfy not only Article
III’s standing requirements, but an additional test: The
interest he asserts must be ‘arguably within the zone of
interests to be protected or regulated by the statute’ that he
says was violated.” (quoting Ass 'n of Data Processing Serv.
Org., Inc. v. Camp, 397 U.S. 150, 153 (1970))).

Section 8005 does not confer a private right of action.
Instead, it delegates a narrow slice of Congress’s
appropriation power to DoD to allow the agency to respond
flexibly to unforeseen circumstances implicating the national
interest. In doing so, the statute imposes certain obligations
upon DoD—i.e., DoD cannot invoke Section 8005 unless
there is an unforeseen military requirement and unless
Congress did not previously deny the item requested.
California and New Mexico argue that DoD did not satisfy
these obligations. We agree. Therefore, as aggrieved parties,
California and New Mexico may pursue a remedy under the
APA, so long as they fall within Section 8005’s zone of
interests.

As a threshold matter, Section 8005 is the relevant statute
for the zone of interests test. “Whether a plaintiff’s interest
is ‘arguably . . . protected . . . by the statute’ within the
meaning of the zone-of-interests test is to be determined not
by reference to the overall purpose of the Act in question . . .
but by reference to the particular provision of law upon
which the plaintiff relies.” Bennett, 520 U.S. at 175-76
(emphasis added). Here, for purposes of their APA claim,
California and New Mexico rely on Section 8005°s
limitations. Thus, Section 8005 is the relevant statute for the
zone of interests test.
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The Supreme Court has clarified that, in the APA context,
the zone of interests test does “not require any ‘indication of
congressional purpose to benefit the would-be plaintiff.””
Patchak,567U.S. at 225 (quoting Clarke v. Sec. Indus. Ass 'n,
479 U.8S.388,399-400(1987)). Ithas repeatedly emphasized
that the zone of interests test is “not ‘especially demanding’”’
in the APA context. Lexmark Int’l, Inc. v. Static Control
Components, Inc., 572 U.S. 118, 130 (2014) (quoting
Patchak, 567 U.S. at 225). Instead, for APA challenges, a
plaintiff can satisfy the test in either one of two ways: (1) “if
it is among those [who] Congress expressly or directly
indicated were the intended beneficiaries of a statute,” or
(2) “if it is a suitable challenger to enforce the statute—that
is, if its interests are sufficiently congruent with those of the
intended beneficiaries that the litigants are not more likely to
frustrate than to further . . . statutory objectives.” Scheduled
Airlines Traffic Offices, Inc. v. Dep’t of Def., 87 F.3d 1356,
1359 (D.C. Cir. 1996) (alterations in original) (quotations and
citations omitted). “The test forecloses suit only when a
plaintiff’s ‘interests are so marginally related to or
inconsistent with the purposes implicit in the statute that it
cannot reasonably be assumed that Congress intended to
permit the suit.”” Patchak, 567 U.S. at 225 (quoting Clarke,
479 U.S. at 399). “We apply the test in keeping with
Congress’s ‘evident intent’ . . . ‘to make agency action
presumptively reviewable[,]’”” and note that “the benefit of
any doubt goes to the plaintiff.” Id. (quoting Clarke,
479 U.S. at 399).

In enacting Section 8005, Congress primarily intended to
benefit itself and its constitutional power to manage
appropriations. The obligations imposed by the section limit
the scope of the authority delegated to DoD, reserving to
Congress in most instances the power to appropriate funds to
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particular DoD accounts for specific purposes. This
conclusion is reinforced by the legislative history. Congress
first imposed limits on DoD’s transfer authority in order to
“tighten congressional control of the reprogramming
process.” H.R. Rep. No. 93-662, at 16 (1973).

The field of suitable challengers must be construed
broadly in this context because, although Section 8005’s
obligations were intended to protect Congress, restrictions on
congressional standing make it difficult for Congress to
enforce these obligations itself. See Goldwater v. Carter,
617 F.2d 697, 702 (D.C. Cir. 1979), vacated and remanded
on other grounds, 44 U.S. 996 (1979) (explaining that a
member of Congress has standing only if “the alleged
diminution in congressional influence . . . amount[s] to a
disenfranchisement, a complete nullification or withdrawal of
a voting opportunity”). Indeed, the House of Representatives
filed its own lawsuit in the U.S. District Court for the District
of Columbia challenging this same transfer of funds, but the
court held that the House lacked standing to sue. See U.S.
House of Reps. v. Mnuchin, 379 F. Supp. 3d 8, 11 (D.D.C.
2019) (““And while the Constitution bestows upon Members
of the House many powers, it does not grant them standing to
hale the Executive Branch into court claiming a dilution of
Congress’s legislative authority.”).

California and New Mexico are suitable challengers
because their interests are congruent with those of Congress
and are not “inconsistent with the purposes implicit in the
statute.” Patchak, 567 U.S. at 225. First, this challenge
actively furthers Congress’s intent to “tighten congressional
control of the reprogramming process.” H.R. Rep. No. 93-
662, at 16 (1973). In particular, this challenge furthers this
intent because, even though Section 8005 does not require



(o4 Ol Lo/)
Case: 19-16299, 06/26/2020, ID: 11734538, DktEntry: 120-1, Page 34 of 102

34 STATE OF CALIFORNIA V. TRUMP

formal congressional approval to reprogram funds, the
congressional committees expressly disapproved of DoD’s
use of the authority here.

Second, California and New Mexico’s challenge strives
to reinforce the same structural constitutional principle
Congress sought to protect through Section 8005:
congressional power over appropriations. See U.S. Const. art.
I, § 9, cl. 7 (“No Money shall be drawn from the Treasury,
but in Consequence of Appropriations made by Law . . . .”);
see also Office of Pers. Mgmt. v. Richmond, 496 U.S. 414,
424 (1990) (explaining that this “straightforward and explicit
command” “‘means simply that no money can be paid out of
the Treasury unless it has been appropriated by an act of
Congress’ (quoting Cincinnati Soap Co. v. United States,
301 U.S. 308, 321 (1937))). California and New Mexico’s
interest in reinforcing these structural separation of powers
principles is unique but aligned with that of Congress because
just as those principles are intended “to protect each branch
of [the federal] government from incursion by the others,” the
“allocation of powers in our federal system [also] preserves
the integrity, dignity, and residual sovereignty of the States,”
because “[f]ederalism has more than one dynamic.” Bond v.
United States, 564 U.S. 211, 221-22 (2011). This interest
applies with particular force here because the use of Section
8005 here impacts California’s and New Mexico’s ability to
enforce their state environmental laws. See Massachusetts v.
EPA, 549 U.S. at 518-19 (“‘[T]he State has an interest
independent of and behind the titles of its citizens, in all the
earth and air within its domain. It has the last word as to
whether its mountains shall be stripped of their forests and its
inhabitants shall breathe pure air.”” (quoting Tenn. Copper
Co., 206 U.S. at 237)); see also Maine v. Taylor, 477 U.S.
131,151 (1986) (“[ A state] retains broad regulatory authority
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to protect the health and safety of its citizens and the integrity
of its natural resources.”). Here, the use of Section 8005
allows the government to invoke Section 102(c) of [IRIRA to
waive state environmental law requirements for purposes of
building the border wall.”® Thus, Section 8005’s limitations
protect California’s and New Mexico’s sovereign interests,
just as they protect Congress’s constitutional interests,
because they ensure that, ordinarily, Executive action cannot
override these interests without congressional approval and
funding. Therefore, just as Section 8005’s limitations serve
Congress to preserve the “equilibrium the Constitution sought
to establish—so that ‘a gradual concentration of the several
powers in the same department,” can effectively be resisted,”
they likewise serve California and New Mexico as well.
Morrison v. Olson, 487 U.S. 654, 699 (1988) (Scalia, J.,
dissenting) (quoting Federalist No. 51, p. 321 (J. Madison)).

Moreover, that the states regularly benefit from DoD’s
use of Section 8005 reinforces that California and New
Mexico’s interests are not “so marginally related” that “it
can[] reasonably be assumed that Congress intended to permit
suit.” Patchak, 567 U.S. at 225. For instance, in 2004 DoD
invoked Section 8005 to transfer funds to pay for storm
damages incurred by airforce bases across Florida during
Hurricane Charley. Office of the Under Sec’y of Def.
(Comptroller), FY 04-37 PA, Reprogramming Action (2004).
Likewise, in 2008 DoD invoked Section 8005 to finance costs
incurred by the National Guard in responding to Hurricane

3 As we explained with respect to Article I11 standing, California and
New Mexico have provided sufficient evidence by declaration to establish
that they have suffered cognizable injuries to their sovereign interests and
that this injury is fairly traceable to the Federal Defendants’ use of Section
8005.
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Gustav in Louisiana, Texas, Mississippi, and Alabama, as
well as operations related to Hurricane Ike in Texas and
Louisiana. Office of the Under Sec’y of Def. (Comptroller),
FY 08-43 PA, Reprogramming Action (2008). The historical
use of Section 8005 supports that states are “reasonable” and
“predictable” challengers to its use, and this instance is no
anomaly. Patchak, 567 U.S. at 227.

For these reasons, California and New Mexico easily fall
within the zone of interests of Section 8005 and are suitable
challengers to enforce its obligations. We therefore affirm
the grant of summary judgment to the States. To conclude
otherwise would effectively hold that no entity could fall
within Section 8005’s zone of interests, and that no agency
action taken pursuant to Section 8005 could ever be
challenged under the APA. Such a conclusion is not tenable,
and a result Congress surely did not intend.

v

The district court correctly held that Section 8005 did not
authorize DoD’s budgetary transfer to fund construction of
the El Paso and El Centro Sectors.

In construing a statute, we begin, as always, with the
language of the statute. UMG Recordings, Inc. v. Shelter
Capital Partners LLC, 718 F.3d 1006, 1026 (9th Cir. 2013).
“When terms are not defined within a statute, they are
accorded their plain and ordinary meaning, which can be
deduced through reference sources such as general usage
dictionaries.” Id. Of course, “[s]tatutory language must
always be read in its proper context,” id. (quotations and
citation omitted), as courts must look to the “design of the
statute as a whole and to its object and policy,” id. (quotations
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and citation omitted), and “the words of a statute must be read
in their context and with a view to their place in the overall
statutory scheme,” Home Depot U.S.A., Inc. v. Jackson,
139 S. Ct. 1743, 1748 (2019) (quotations and citation
omitted).

Section 8005’s transfer authority cannot be invoked
“unless for higher priority items, based on unforeseen
military requirements, than those for which originally
appropriated and in no case where the item for which funds
are requested has been denied by the Congress.” Two
limitations are important to our analysis: (1) that the transfer
must be “based on unforeseen military requirements,” and
(2) that the transfer authority cannot be invoked if the “item
for which funds are requested ha[d] been denied by the
Congress.” We conclude that the district court correctly
determined that the border wall was not an unforeseen
military requirement, that funding for the wall had been
denied by Congress, and therefore, that the transfer authority
granted by Section 8005 was not permissibly invoked.

A

Section 8005 authorizes the transfer of funds only in
response to an “unforeseen military requirement.” The
district court properly concluded that the need for a border
wall was not unforeseen. We also conclude that the need was
unrelated to a military requirement.

1

Section 8005 does not define “unforeseen.” Therefore,
we start by considering the ordinary meaning of the word.
Something is unforeseen when it is “not anticipated or
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expected.” Unforeseen, MERRIAM-WEBSTER ONLINE
DICTIONARY (2020). By contrast, to foresee is “to see
(something, such as a development) beforehand.” Foresee,
MERRIAM-WEBSTER ONLINE DICTIONARY (2020) (emphasis
added). Prior use of this authority confirms this meaning.
Previously, DoD has invoked its Section 8005 authority to
transfer funds to repair hurricane and typhoon damage to
military bases—natural disasters that inflict damage that may
not be anticipated or expected ahead of time. We conclude
that an unforeseen requirement is one that DoD did not
anticipate or expect.

Neither the problem, nor the President’s purported
solution, was unanticipated or unexpected here. The
smuggling of drugs into the United States at the southern
border is a longstanding problem. U.S. CUSTOMS AND
BORDER PATROL, BORDER PATROL HISTORY,
https://www.cbp.gov/border-security/along-us-borders/history
(last visited June 16, 2020) (“By [the early 1960’s]
the business of alien smuggling began to involve drug
smuggling also. The Border Patrol assisted other agencies in
intercepting illegal drugs from Mexico.”); United States v.
Flores-Montano, 541 U.S. 149, 153 (2004) (“That interest in
protecting the borders is illustrated in this case by the
evidence that smugglers frequently attempt to penetrate our
borders with contraband secreted in their automobiles’ fuel
tank. Over the past 5 1/2 fiscal years, there have been
18,788 vehicle drug seizures at the southern California
ports of entry.”). Indeed, the federal Drug Enforcement
Administration was created over four decades ago in 1974 in
large part to address the smuggling of illegal drugs into the
United States. See Reorganization Plan No. 2 of 1973, 87
Stat. 1091, as amended Pub. L. 93-253, §1, 88 Stat. 50
(1974).
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Congress’s joint resolution terminating the President’s
declaration of a national emergency only reinforces this
point: there was no unanticipated crisis at the border.
Nothing prevented Congress from funding solutions to this
problem through the ordinary appropriations process—
Congress simply chose not to fund this particular solution.

The long, well-documented history of the President’s
efforts to build a border wall demonstrates that he considered
the wall to be a priority from the earliest days of his
campaign in 2015. See, e.g., Here's Donald Trump'’s
Presidential Announcement Speech, TIME (June 16,2015) (“1
would build a great wall . . . I will build a great, great wall on
our southern border.”); Transcript of Donald Trump'’s
Immigration Speech, NEW YORK TIMES (Sept. 1,2016) (“On
day one, we will begin working on an impenetrable, physical,
tall, power, beautiful southern border wall.”). Moreover, his
repeated pronouncements on the subject made clear that
federal agencies like DoD might be tasked with the wall’s
funding and construction. Congress’s repeated denials of
funding only drew national attention to the issue and put
agencies on notice that they might be asked to finance
construction. See Securing America’s Future Act of 2018,
H.R. 4760, 115th Cong. § 1111 (2018); Border Security and
Immigration Reform Act of 2018, H.R. 6136, 115th Cong.
§ 5101 (2018); American Border Act, H.R. 6415, 115th
Cong. § 4101 (2018); Fund and Complete the Border Wall
Act, H.R. 6657, 115th Cong. § 2 (2018); Build the Wall,
Enforce the Law Act of 2018, H.R. 7059, 115th Cong. § 9
(2018); 50 Votes for the Wall Act, H.R. 7073, 115th Cong.
§ 2 (2018); WALL Act of 2018, S. 3713, 115th Cong. § 2
(2018). In short, neither the conditions at the border nor the
President’s position that a wall was needed to address those
conditions was unanticipated or unexpected by DoD.
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The Federal Defendants’ arguments to the contrary are
unpersuasive. They assert that “an agency’s request” “will be
foreseen” only “when it is received by DoD in time to include
in the submission to Congress [for the yearly budget],” and
that therefore, the transfer at issue here complied with the text
of the statute. (emphasis added). There are two problems
with the Federal Defendants’ position.

First, Section 8005 permits transfers based only on
unforeseen military requirements—not unforeseen budgetary
requests. A requirement that gives rise to a funding request
is distinct from the request itself. Here, the requirement that
gave rise to the Section 284 requests is a border wall. Thus,
to invoke the statute, the need for a border wall must have
been unforeseen. To hold otherwise—i.e., to conclude that
transfers are permitted under Section 8005 if they are based
on unforeseen budgetary requests—would undermine the
narrowness of the statute and potentially encourage DoD and
other agencies to submit budgetary requests after DoD has
submitted its final budget to Congress in order to skirt the
congressional appropriations process.  This result is
inconsistent with the purpose of Section 8005: to “tighten
congressional control of the reprogramming process.” H.R.
Rep. No. 93-662, at 16 (1973). If this interpretation
prevailed, the exception would swallow the rule and
undermine Congress’s constitutional appropriations power.

Second, even if we were to accept the government’s
definition of “requirement” as equivalent to “request,” DHS’s
specific Section 284 requests were both anticipated and
expected, even within the confines of the appropriations
context. Nearly six months before the enactment of the 2019
DoD Appropriations Act, the President wrote the following
in a memorandum to the Secretary of Defense, the Attorney
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General, and the Secretary of Homeland Security: “The
Secretary of Defense shall support the Department of
Homeland Security in securing the southern border and taking
other necessary actions to stop the flow of deadly drugs and
other contraband . . . into this country.” Further, in a
response to a request for information from the House Armed
Services Committee, DoD wrote that the “DoD Comptroller
with[held] over 84% ($947 million) of [counter-drug]
appropriated funds for distribution until the 4th Quarter for
possible use in supporting Southwest Border construction last
fiscal year.” As explained by the Staff Director of the House
Armed Services Committee, this “suggests that DoD was
considering using its counter-drug authority under 10 U.S.C.
§ 284 for southern border construction in early 2018.”
Further still, because Section 284 only allows DoD to provide
support that is requested by other agencies, DoD’s retention
of funds suggests it likely anticipated such a request. See
10 U.S.C. § 284(a)(1) (“The Secretary of Defense may
provide support . . . if . . . such support is requested.”).

The Federal Defendants also unpersuasively equate
“foreseen” with “known.” “[T]o know” means “to perceive
directly: have direct cognition of.” Know, MERRIAM-
WEBSTER ONLINE DICTIONARY (2020). This interpretation
effectively eliminates any element of anticipation or
expectation. “‘Congress’ choice of words is presumed to be
deliberate’ and deserving of judicial respect.” SAS Inst., Inc.
v. lancu, 138 S. Ct. 1348, 1355 (2018) (quoting Univ. of Tex.
Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 353 (2013)). Thus,
we must presume that Congress’s use of the word
“unforeseen” is deliberate. Congress could have easily
specified that a transfer is permitted only when based on
“unknown” requirements, but it did not. Instead, Congress
specified that Section 8005 permits a transfer only where a
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requirement was unforeseen—i.e., unanticipated or
unexpected. We decline to read into the text a lower standard
based on actual knowledge."

In sum, both the requirement to build a wall on the
southern border as well as the DHS request to DoD to build
that wall were anticipated and expected. Thus, neither was
“unforeseen” within the meaning of Section 8005.

2

Section 8005 not only mandates that the requirement be
unforeseen, but also that it be a military requirement. Under
relevant definitions, the construction of El Centro and El Paso
projects does not satisfy any definition of a “military
requirement.”

The 2019 Appropriations Act does not define “military.”
Therefore, we start by considering its ordinary meaning: “of
or relating to soldiers, arms, or war.” Military, MERRIAM-
WEBSTER ONLINE DICTIONARY (2020). The border wall
construction projects here plainly fail to satisfy this definition
because the Federal Defendants have argued neither that the
border wall construction projects are related to the use of
soldiers or arms, nor that there is a war on the southern
border.

4 Indeed, in DoD parlance, the possibility that border funding from
the DoD budget might be requested was a “known unknown,” as opposed
to “unforeseeable,” which would be an “unknown unknown,” a category
which former Secretary of Defense Rumsfeld described as including a
“genuine surprise.” DONALD RUMSFELD, KNOWN AND UNKNOWN: A
MEMOIR, p. xiv. (2011).
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The administrative record underscores this point, and
supports that the border wall construction projects are not
military ones. The record demonstrates that the diverted
funding is primarily intended to support DHS—a civilian
agency entirely separate from any branch of the armed forces.
The Assistant Secretary of Defense stated that the funds were
transferred “to provide assistance to DHS to construct fencing
to block drug-smuggling corridors in three project areas along
the southern border of the United States.” He also explained
that the purpose of the transfer was to “support DHS’s efforts
to secure the southern border.” By contrast, the transfer of
funds for border wall construction does little to assist DoD
with any of its operations. Even to the extent it might, it does
so only insofar as it helps DoD assist DHS: as summarized by
the Chairman of the Joint Chiefs of Staff and DHS, border
wall projects “allow DoD to provide support to DHS more
efficiently and effectively.” (emphasis added). In short, the
fact that construction is intended to support a civilian agency,
as opposed to DoD itself or any branch of the armed forces,
emphasizes that the transfer fails to meet the plain meaning
of “military.”

The border wall construction projects do not even satisfy
a statutory definition specifically invoked by the Federal
Defendants. See also WILLIAM N. ESKRIDGE ET AL.,
LEGISLATION AND STATUTORY INTERPRETATION 273 (2d ed.
2006) (“A word or clause that is ambiguous at first glance
might be clarified if ‘the same terminology is used elsewhere
in a context that makes its meaning clear’” and such
coherence arguments may be invoked ‘“‘across as well as
within statutes” (quoting United Savings Ass’n of Tex. v.
Timbers of Inwood Forest Assocs., Ltd., 484 U.S. 365, 371
(1988))).
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The Federal Defendants have also invoked 10 U.S.C.
§ 2808 (“Section 2808”) to fund other border wall
construction projects on the southern border. Section 2808
incorporates the definition of “military construction”
provided by 10 U.S.C. § 2801(a): it defines “military
construction” as construction associated with a “military
installation” or “defense access road.” Section 2801(c)(4)
further defines “military installation” as “a base, camp, post,
station, yard, center, or other activity under the jurisdiction of
the Secretary of a military department.”"

The border wall construction projects at issue in this
appeal are not carried out with respect to a “military
installation.” The projects themselves are not a base, camp,
station, yard, or center, and unlike the projects considered by
the Federal Defendants’ related Section 2808 appeal, the

'S To be sure, Section 8005 states that it applies only to transfers
between appropriations for “military functions,” as opposed to the phrase
“military construction” used in Section 2808. However, the statutes
address similar subject matter, and it is of some significance that the
Federal Defendants have invoked Section 2808 for functionally identical
projects, claiming that such projects constitute “military construction”
within the meaning of that statute, while also asserting that such projects
satisfy the term “military” within the meaning of Section 8005. And, as
we know, “‘statutes addressing the same subject matter’ should be
construed in pari materia.” Fed. Trade Comm’nv. AMG Capital Mgmt.,
LLC,910 F.3d 417, 433 n.2 (9th Cir. 2018) (O’Scannlain, J., concurring)
(quoting Wachovia Bank v. Schmidt, 546 U.S. 303, 315 (2006)). Under
that doctrine, related statutes should “be construed as if they were one
law.” Erlenbaugh v. United States, 409 U.S. 239, 243 (1972) (quotations
and citation omitted). Further, even apart from in pari materia
considerations, the Supreme Court “has previously compared
nonanalogous statutes to aid its interpretation of them.” Nat’l Fed'n of
Fed. Emps., Local 1309 v. Dep’t of Interior, 526 U.S. 86, 105 (1999)
(O’Connor, J., dissenting) (citing Overstreet v. North Shore Corp.,
318 U.S. 125, 131-32 (1943)).
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projects at issue in this appeal have not been brought under
military jurisdiction. Moreover, there are no military
installations in the El Centro or El Paso project areas, nor any
claim of a requirement for a defense access road; instead, as
we have noted, the projects affect open wilderness areas—the
El Centro Sector project involves the Jacumba Wilderness
areas, and the El Paso Sector project involves the Chihuahuan
desert. The fact that the construction projects fail to meet
Section 2808’s definition of military construction supports
that these projects fail to satisfy any meaningful definition of
“military.”

Even if we were to afford some consideration to the
subchapter title for Section 284 authorizing “Military Support
for Civilian Law Enforcement Agencies,” there is a
distinction to be drawn between “military support,” and what
the statute requires: a “military requirement.” Requirement
ordinarily means ‘“something wanted or needed,” or
“something essential to the existence or occurrence of
something else.” Requirement, MERRIAM-WEBSTER ONLINE
DICTIONARY (2020). The border wall construction projects
are not something needed or essential to the armed forces,
soldiers, arms, or any sort of war effort. Rather, as explained
above, they are designed to “provide assistance” and
“support” to DHS, a civilian agency. While providing such
support may be appropriate under Section 284, a request for
this support without connection to any military function fails
to rise to the level of a military requirement for purposes of
Section 8005. Simply because a civilian agency requests
support in furtherance of a particular objective, even when
such support is authorized by statute, does not mean that the
military itself requires that objective.
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To conclude that supporting projects unconnected to any
military purpose or installation satisfies the meaning of
“military requirement” would effectively write the term out
of Section 8005. Therefore, we conclude that the transfers at
issue here do not satisfy Section 8005’s military purpose
requirement.

B

In addition, Section 8005 authorizes the transfer of funds
only when “the item for which funds are requested has [not]
been denied by the Congress.” The question here is whether
by declining to provide sufficient funding for the border wall,
Congress denied the item for which funds were requested
within the meaning of the statute.

As we have explained, Congress declined to fund the
border wall numerous times in a variety of ways. Congress
failed to pass seven different bills, see supra at 37-38, that
were proposed specifically to fund the wall. Congress also
refused to appropriate the $5.7 billion requested by the White
House in the CAA; instead, Congress appropriated
$1.375 billion, less than a quarter of the funds requested, for
“the construction of primary pedestrian fencing . . . in the Rio
Grande Valley Sector.” CAA at § 230(a)(1).

The Federal Defendants assert that the Section 8005
transfer would be invalid only if Congress had denied a
Section 284 budgetary line item request to fund the border
wall. But “[1]n common usage, a general denial of something
requested can, and in this case does, encompass more specific
or narrower forms of that request.” Sierra Club v. Trump,
929 F.3d 670, 691 (9th Cir. 2019). Here, Congress refused to
provide the funding requested by the President for border
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wall construction: a general denial. This general denial
necessarily encompasses narrower forms of denial—such as
the denial of a Section 284 budgetary line item request. We
decline to impose upon Congress an obligation to deny every
possible source of funding when it refuses to fund a particular
project—surely when Congress withheld additional funding
for the border wall, it intended to withhold additional funding
for the wall, regardless of its source. “No” means no.

To hold that Congress did not previously deny the
Executive Branch’s request for funding to construct a border
wall would be to “find secreted in the interstices of legislation
the very grant of power which Congress consciously
withheld.”  Youngstown Sheet & Tube Co. v. Sawyer,
343 U.S. 579, 609 (1952) (Frankfurter, J., concurring).
Regardless of how specific a denial may be in some
circumstances, Congress’s broad and resounding denial
resulting in a 35-day partial government shutdown must
constitute a previous denial for purposes of Section 8005.
This history precludes the use of Section 8005’s transfer
authority.

C

In sum, Section 8005 did not authorize the transfer of
funds challenged by California and New Mexico. Absent
such statutory authority, the Executive Branch lacked
independent constitutional authority to transfer the funds at
issue here. See City and Cty. of San Francisco v. Trump,
897F.3d 1225, 1233-34 (9th Cir. 2018) (“[W]hen it comes to
spending, the President has none of ‘his own constitutional
powers’ to ‘rely’ upon.” (quoting Youngstown, 343 U.S.
at 637 (Jackson, J., concurring))). Therefore, the transfer of
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funds at issue here was unlawful. We affirm the district
court’s declaratory judgment to California and New Mexico.

VI

Finally, we consider the district court’s denial of
California and New Mexico’s request for injunctive relief, a
decision we review for an abuse of discretion. See Midgett v.
Tri-Cty. Metro. Transp. Dist. of Or., 254 F.3d 846, 849 (9th
Cir. 2001). The district court denied the States’ request for a
permanent injunction primarily because the relief sought was
duplicative of the relief the district court had already granted
in the Sierra Club matter. That decision, which is the only
one before us in this appeal, was certainly not an abuse of
discretion. As we have noted, however, subsequent to the
district court’s decision, the Supreme Court stayed the Sierra
Club permanent injunction. See Sierra Club, 140 S. Ct. at 1.

Nevertheless, given the totality of the considerations at
issue in this case, we continue to see no abuse of discretion in
the district court’s order, even though at this moment, the
injunction in Sierra Club no longer affords the States
protection. We emphasize, however, that depending on
further developments in these cases, the States are free to
seek further remedies in the district court or this Court.

VII

In sum, we affirm the district court. We conclude that
California and New Mexico have Article III standing to file
their claims, that California and New Mexico are sufficiently
within Section 8005’s zone of interests to assert an APA
claim, and that the Federal Defendants violated Section 8005
in transferring DoD appropriations to fund the El Centro and
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El Paso Sectors of the proposed border wall. We also decline
to reverse the district court’s decision against imposing a
permanent injunction, without prejudice to renewal. Given
our resolution of this case founded upon the violations of
Section 8005, we need not—and do not—reach the merits of
any other theory asserted by the States, nor reach any other
issues presented by the parties.

AFFIRMED.

COLLINS, Circuit Judge, dissenting:

In the judgment under review, the district court granted
summary judgment and declaratory relief to California and
New Mexico on their claims challenging the Acting Secretary
of Defense’s invocation of § 8005 and § 9002 of the
Department of Defense Appropriations Act, 2019 (“DoD
Appropriations Act”), Pub. L. No. 115-245, Div. A, 132 Stat.
2981, 2999, 3042 (2018), to transfer $2.5 billion in funds that
Congress had appropriated for other purposes into a different
Department of Defense (“DoD”) appropriation that could
then be used by DoD for construction of border fencing and
accompanying roads and lighting. The States allege that the
transfers were not authorized under § 8005 and § 9002 and
that, as a result of the construction activities made possible by
the unlawful transfers, the States have suffered injuries to
their sovereign and environmental interests. The majority
concludes that the States have Article III standing; that they
have a cause of action to challenge the transfers under the
Administrative Procedure Act (“APA”); that the transfers
were unlawful; and that the district court properly determined
that the States are not entitled to any relief beyond a
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declaratory judgment. I agree that at least California has
established Article III standing, but in my view the States
lack any cause of action to challenge the transfers, under the
APA or otherwise. And even assuming that they had a cause
of action, I conclude that the transfers were lawful.
Accordingly, I would reverse the district court’s partial
judgment for the States and remand for entry of partial
summary judgment in favor of the Defendants. I respectfully
dissent.

|

The parties’ dispute over DoD’s funding transfers comes
to us against the backdrop of a complex statutory framework
and an equally complicated procedural history. Before
turning to the merits, I will briefly review both that
framework and that history.

A

Upon request from another federal department, the
Secretary of Defense is authorized to “provide support for the
counterdrug activities” of that department by undertaking the
“[c]onstruction of roads and fences and installation of
lighting to block drug smuggling corridors across
international boundaries of the United States.” 10 U.S.C.
§ 284(a), (b)(7). On February 25, 2019, the Department of
Homeland Security (“DHS”) made a formal request to DoD
for such assistance. Noting that its counterdrug activities
included the construction of border infrastructure, see Illegal
Immigration Reform and Immigrant Responsibility Act of
1996 (“IIRIRA”), Pub. L. No. 104-208, Div. C, § 102(a),
110 Stat. 3009-546, 3009-554 (1996) (codified as amended as
a note to 8 U.S.C. § 1103), DHS requested that “DoD,
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pursuant to its authority under 10 U.S.C. § 284(b)(7), assist
with the construction of fences[,] roads, and lighting” in
several specified “Project Areas” in order “to block drug-
smuggling corridors across the international boundary
between the United States and Mexico.”

On March 25, 2019, the Acting Defense Secretary
invoked § 284 and approved the provision of support for,
inter alia, DHS’s “El Paso Sector Project 1,” which would
involve DoD construction of border fencing, roads, and
lighting in Luna and Dofia Ana Counties in New Mexico.
Thereafter, the Secretary of Homeland Security invoked his
authority under § 102(c) of IIRIRA to waive a variety of
federal environmental statutes with respect to the planned
construction of border infrastructure in the El Paso Sector, as
well as “all . . . state . . . laws, regulations, and legal
requirements of, deriving from, or related to the subject of,”
those federal laws. See 84 Fed. Reg. 17185, 17187 (Apr. 24,
2019).

Subsequently, on May 9, 2019, the Acting Defense
Secretary again invoked § 284, this time to approve DoD’s
construction of similar border infrastructure to support, inter
alia, DHS’s “El Centro Sector Project 1”” in Imperial County,
California. Less than a week later, the Secretary of
Homeland Security again invoked his authority under IRIRA
§ 102(c) to waive federal and state environmental laws, this
time with respect to the construction in the relevant section of
the El Centro Sector. See 84 Fed. Reg. 21800, 21801 (May
15, 2019).

Although § 284 authorized the Acting Defense Secretary
to provide this support, there were insufficient funds in the
relevant DoD appropriation to do so. Specifically, for Fiscal
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Year 2019, Congress had appropriated for “Drug Interdiction
and Counter-Drug Activities, Defense” a total of only
$670,271,000 that could be used for counter-drug support.
See DoD Appropriations Act, Title VI, 132 Stat. at 2997
(appropriating, under Title governing “Other Department of
Defense Programs,” a total of “$881,525,000, of which
$517,171,000 shall be for counter-narcotics support™); id.,
Title IX, 132 Stat. at 3042 (appropriating $153,100,000 under
the Title governing “Overseas Contingency Operations”).
Accordingly, to support the El Paso Sector Project 1, the
Acting Secretary on March 25, 2019 invoked his authority to
transfer appropriations under § 8005 of the DoD
Appropriations Act and ordered the transfer of $1 billion
from “excess Army military personnel funds” into the “Drug
Interdiction and Counter-Drug Activities, Defense”
appropriation. That transfer was accomplished by moving
$993,627,000 from the “Military Personnel, Army”
appropriation and $6,373,000 from the “Reserve Personnel,
Army” appropriation.

To support the El Centro Sector Project 1, the Acting
Secretary on May 9, 2019 again invoked his transfer authority
to move an additional $1.5 billion into the “Drug Interdiction
and Counter-Drug Activities, Defense” appropriation.
Pursuant to § 8005 of the DoD Appropriations Act, DoD
transferred a total of $818,465,000 from 12 different DoD
appropriations into the “Drug Interdiction and Counter-Drug
Activities, Defense” appropriation. Invoking the Secretary’s
distinct but comparable authority under § 9002 to transfer
funds appropriated under the separate Title governing
“Overseas Contingency Operations,” DoD transferred
$604,000,000 from the “Afghanistan Security Forces Fund”
appropriation and $77,535,000 from the “Operation and
Maintenance, Defense-Wide” appropriation into the “Drug
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Interdiction and Counter-Drug Activities, Defense”
appropriation.

B

The complex procedural context of this case involves two
parallel lawsuits and four appeals to this court, and it has
already produced one published Ninth Circuit opinion that
was promptly displaced by the Supreme Court.

1

California and New Mexico, joined by several other
States, filed this action in the district court against the Acting
Defense Secretary, DoD, and a variety of other federal
officers and agencies. In their March 13, 2019 First
Amended Complaint, they sought to challenge, inter alia, any
transfer of funds by the Acting Secretary under § 8005 or
§ 9002. The Sierra Club and the Southern Border
Communities Coalition (“SBCC”) filed a similar action, and
their March 18, 2019 First Amended Complaint also sought
to challenge any such transfers. Both sets of plaintiffs moved
for preliminary injunctions in early April 2019. The portion
of the States’ motion that was directed at the § 8005 transfers
was asserted only on behalf of New Mexico and only with
respect to the construction on New Mexico’s border (i.e., El
Paso Sector Project 1). The Sierra Club motion was likewise
directed at El Paso Sector Project 1, but it also challenged two
other projects in Arizona (“Yuma Sector Projects 1 and 2”).

After concluding that the Sierra Club and SBCC were
likely to prevail on their claims that the transfers under
§ 8005 were unlawful and that these organizational plaintiffs
had demonstrated a “likelihood of irreparable harm to their
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members’ aesthetic and recreational interests,” the district
court on May 24, 2019 granted a preliminary injunction
enjoining Defendants from using transferred funds for “Yuma
Sector Project 1 and El Paso Sector Project 1.”' In a
companion order, however, the district court denied
preliminary injunctive reliefto the States. Although the court
held that New Mexico was likely to succeed on its claim that
the transfers under § 8005 were unlawful, the court concluded
that, in light of the grant of a preliminary injunction against
El Paso Sector Project 1 to the Sierra Club and SBCC, New
Mexico would not suffer irreparable harm from the denial of
its duplicative request for such relief. On May 29, 2019,
Defendants appealed the preliminary injunction in favor of
the Sierra Club and SBCC, and after the district court refused
to stay that injunction, Defendants moved in this court for an
emergency stay on June 3, 2019. New Mexico did not appeal
the district court’s denial of its duplicative request for a
preliminary injunction.

2

While the Defendants’ emergency stay request was being
briefed and considered in this court, California and New
Mexico (but not the other States) moved for partial summary
judgment on June 12, 2019. The motion was limited to the
issue of whether the transfers under § 8005 and § 9002 were
lawful, and it requested corresponding declaratory relief, as
well as a permanent injunction against the use of transferred
funds for El Paso Sector Project 1 and El Centro Sector

! By the time the district court ruled, DoD had decided not to use
funds transferred under § 8005 for any construction in Yuma Sector
Project 2, and so the request for a preliminary injunction as to that project
was moot.
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Project 1. The Sierra Club and SBCC filed a comparable
summary judgment motion that same day, directed at those
two projects, as well as at Yuma Sector Project 1 and three
other Arizona projects (“Tucson Projects 1, 2, and 3”).
Defendants filed cross-motions for summary judgment on the
legality of the transfers under § 8005 and § 9002 with respect
to the corresponding projects at issue in each case.

On June 28, 2019, the district court granted partial
summary judgment and declaratory relief to both sets of
plaintiffs, concluding that the transfers under § 8005 and
§ 9002 were unlawful. The court granted permanent
injunctive relief to the Sierra Club and SBCC against all six
projects, but it denied any such relief to California and New
Mexico. The district court concluded that California and
New Mexico had failed to prove a threat of future
demonstrable environmental harm. The court expressed
doubts about the States’ alternative theory that they had
demonstrated injury to their sovereign interests, but the court
ultimately concluded that it did not need to resolve that issue.
As before, the district court instead held that California and
New Mexico would not suffer any irreparable harm in light
of the duplicative relief granted to the Sierra Club and SBCC.
The district court denied Defendants’ cross-motions for
summary judgment in both cases. Invoking its authority
under Federal Rule of Civil Procedure 54(b), the district court
entered partial judgments in favor of, respectively, the Sierra
Club and SBCC, and California and New Mexico. The
district court denied Defendants’ request to stay the
permanent injunction pending appeal.
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3

On June 29, 2019, Defendants timely appealed in both
cases and asked this court to stay the permanent injunction in
the Sierra Club case based on the same briefing and argument
that had been presented in the preliminary injunction appeal
in that case. California and New Mexico timely cross-
appealed nine days later. On July 3, 2019, this court
consolidated Defendants’ appeal of the judgment and
permanent injunction in the Sierra Club case with
Defendants’ pending appeal of the preliminary injunction.?
That same day, a motions panel of this court issued a 2—1
published decision denying Defendants’ motion for a stay of
the permanent injunction (which had overtaken the
preliminary injunction). See Sierra Club v. Trump, 929 F.3d
670 (9th Cir. 2019).

Defendants then applied to the Supreme Court for a stay
of the permanent injunction pending appeal, which the Court
granted on July 26, 2019. See Trump v. Sierra Club, 140 S.
Ct. 1(2019). That stay remains in effect “pending disposition
of the Government’s appeal in the United States Court of
Appeals for the Ninth Circuit and disposition of the
Government’s petition for a writ of certiorari, if such writ is
timely sought.” Id. at 1. In granting the stay, the Court
concluded that “the Government has made a sufficient
showing at this stage that [the Sierra Club and SBCC] have
no cause of action to obtain review of the Acting Secretary’s
compliance with Section 8005.” Id.

2 This court later consolidated the appeal and cross-appeal in the
States’ case with the already-consolidated appeals in the Sierra Club case.
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1T

The Government has not contested the Article III standing
of California and New Mexico on appeal, but as the majority
notes, “‘the court has an independent obligation to assure that
standing exists, regardless of whether it is challenged by any
of the parties.”” See Maj. Opin. at 19 n.10 (quoting Summers
v. Earth Island Inst., 555 U.S. 488, 499 (2009)). As “an
indispensable part of the plaintiff’s case, each element” of
Article III standing “must be supported in the same way as
any other matter on which the plaintiff bears the burden of
proof, i.e., with the manner and degree of evidence required
at the successive stages of the litigation.” Lujan v. Defenders
of Wildlife (Lujan v. Defenders), 504 U.S. 555, 561 (1992).
Thus, although well-pleaded allegations are enough at the
motion-to-dismiss stage, they are insufficient to establish
standing at the summary-judgment stage. /d. “Inresponse to
a summary judgment motion, . . . the plaintiff can no longer
rest on such mere allegations, but must set forth by affidavit
or other evidence specific facts, which for purposes of the
summary judgment motion will be taken to be true.” Id.
(simplified).?

In reviewing standing sua sponte in the context of cross-
motions for summary judgment, it is appropriate to apply the

* 1 favor the general practice of reciting the language of the quoted
source as if that source were stating those exact words for the first time,
thereby disregarding any indicia of quotations within quotations (such as
brackets, ellipses, and multiple layers of quotation marks). Going
forward, I will use the word “simplified” rather than “cleaned up,”
because it seems less colloquial and it avoids suggesting that the more
precise quotation format needed “cleaning.” Of course, if | make any
changes to the simplified quotation, then those would be shown with
brackets or ellipses.
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more lenient standard that takes the plaintiffs’ evidence as
true and then asks whether a reasonable trier of fact could
find Article Il standing. Lujan v. Defenders, 504 U.S. at 563
(applying this standard in evaluating whether Government’s
cross-motion for summary judgment should have been
granted). In their briefs below concerning the parties’ cross-
motions, California and New Mexico asserted that
Defendants’ allegedly unlawful conduct caused both harm to
the States’ sovereign interests in enforcing their
environmental laws as well as actual environmental harm to
animals and plants within the States. I agree that at least the
second of these two asserted injuries—the threatened
occurrence of actual environmental harm—is sufficient to
establish Article III standing in this case, at least as to
California.* Although the district court correctly recognized
that the States’ evidence of injury was very thin, see infra
note 6, California’s evidence is sufficient to establish
standing at the summary-judgment stage.

Even assuming arguendo that the States must show a
threat of injury to a protected species within their borders,
rather than merely injury to individual animals or plants

4+ As the majority notes, see Maj. Opin. at 19 n.10, the district court
explicitly addressed Article III standing to challenge the transfers only in
the context of New Mexico’s request for a preliminary injunction.
Although Article III standing was not revisited when both California and
New Mexico subsequently moved for summary judgment and a permanent
injunction, the States’ showing of injury in support of a permanent
injunction provides a sufficient basis for evaluating their Article III
standing.
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belonging to such a species,” I think that California has made
a sufficient showing. Accepting the States’ evidence as true,
and drawing all reasonable inferences in their favor, a
reasonable trier of fact could conclude that the construction
activities associated with El Centro Sector Project 1 in
California could materially adversely affect the local
population of flat-tailed horned lizards, which California has
classified as a “Species of Special Concern.” Specifically,
California presented declarations from two biologists
explaining how DoD’s construction activities, and the
resulting border barrier, would materially harm the lizard
population by increasing opportunities for natural predators
to catch lizards, by creating a “genetic break” between the
populations within the species’ small range area on either side
of the barrier, and by accidentally killing a potentially
significant number of lizards during the construction itself.
This evidence is sufficient to establish an injury-in-fact to
California’s environmental interests. Cf. Massachusetts v.
EPA, 549 U.S. 497, 521 (2007) (significant harm to
ecosystem is an injury to the State for Article III standing

purposes).®

5 There are aspects to the States’ arguments below—and of the
majority opinion here—that seem implicitly to rest on the expansive view
that the States would suffer cognizable injury-in-fact if there is harm to a
single protected animal or to any of the plants in the construction area.
Such theories push the outermost limits of plausible injury-in-fact, cf.
Lujan v. Defenders, 504 U.S. at 566—67, but it is unnecessary to rely on
them here.

¢ At the permanent-injunction stage, the district court found
unpersuasive California’s evidence of potential harm to this lizard species,
especially when weighed against the Government’s countervailing
evidence of mitigation efforts. I do not necessarily disagree with that
weighing of the competing evidence, but it addresses the injury issue in a
different posture under different standards. The district court’s denial of



(U or 1s57)
Case: 19-16299, 06/26/2020, ID: 11734538, DktEntry: 120-1, Page 60 of 102

60 STATE OF CALIFORNIA V. TRUMP

California’s showing of a material risk to a “Species of
Special Concern” is fairly traceable to the challenged funding
transfers and would be redressed by a favorable decision.
Lujan v. Defenders, 504 U.S. at 560—61. It therefore suffices
to give us Article III jurisdiction to address the merits of the
States’ causes of action. We thus may proceed to do so
without having to address New Mexico’s standing. See
Secretary of the Interior v. California, 464 U.S. 312,319 n.3
(1984) (“Since the State of California clearly does have
standing, we need not address the standing of the other
[plaintiffs], whose position here is identical to the State’s.”).
And given my view that the States’ legal challenges fail, I
perceive no obstacle to entering judgment against both
California and New Mexico without determining whether the
latter has standing. See Steel Co. v. Citizens for a Better
Environment, 523 U.S. 83, 98 (1998).”

permanent injunctive relief reflected an exercise of remedial discretion
after the court had found the transfers invalid as a matter of law.
Accordingly, in weighing the States’ evidence of injury in deciding how
to exercise that discretion, the district court was not required to, and did
not, evaluate the States’ evidence of injury in the light most favorable to
them (as we must do as to the standing issue here). See Continental
Airlines, Inc. v. Intra Brokers, Inc., 24 F.3d 1099, 1102 (9th Cir. 1994)
(where district court granted summary judgment and permanent
injunction, power to issue injunction was reviewed de novo, but “the
district court’s exercise of that power” was reviewed “for abuse of
discretion”).

"By contrast, New Mexico’s standing is relevant to the scope of relief
that can be afforded if, as the majority concludes, the § 8005 and § 9002
transfers are invalid. California suffers no injury from the construction
activities concerning the El Paso Sector Project 1, and so California lacks
standing to request or obtain relief that extends to that separate project.
Lewis v. Casey, 518 U.S. 343, 357 (1996) (“The remedy must of course
be limited to the inadequacy that produced the injury in fact that the
plaintiff has established.”). Accordingly, before affirming the district
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Our first task is to determine whether the States have
asserted a viable cause of action that properly brings the
lawfulness of the transfers before us. See Air Courier Conf.
v. American Postal Workers Union AFL-CIO, 498 U.S. 517,
530-31 (1991). The majority holds that California and New
Mexico have a valid cause of action under the APA. See Maj.
Opin. at 30. I disagree with that conclusion, and I also
disagree with the States’ alternative arguments that they may
assert either an equitable cause of action under the
Constitution or an “ultra vires” cause of action.?

court’s declaratory judgment that the use of funds transferred under
§ 8005 and § 9002 “for El Paso Sector Project 1 . . . is unlawful,” the
majority properly examines New Mexico’s standing. I express no view
as to whether the majority is correct in concluding that New Mexico’s
evidence of environmental harm was sufficient, notwithstanding the
district court’s conclusion that this evidence rested largely on unsupported
speculation. See Maj. Opin. at 23-24; ¢f. California v. Trump, 2019 WL
2715421, at *4 (N.D. Cal. June 28, 2019) (“New Mexico’s speculation
that a border barrier might prevent interbreeding, which might hamper
genetic diversity, which might render Mexican wolves more susceptible
to diseases falls far short of the necessary demonstrable evidence of harm
to a protected species”). However, for the reasons expressed below, I
disagree with the majority’s conclusion that New Mexico and California
have standing based on their inability to enforce their environmental laws.
Maj. Opin. at 24-28. Given that this asserted injury is due to the Secretary
of Homeland Security’s waiver under § 102 of IIRIRA, and not to the
funding transfers, it would not be redressed by an injunction aimed only
at the transfers. See infra at 68—70.

8 In its merits analysis, the majority scarcely cites the motions panel’s
published decision, which addressed the Sierra Club’s and SBCC’s
likelihood of success on the merits of many of the same issues before us.
I agree with the majority’s implicit conclusion that the motions panel’s
opinion does not prevent this merits panel from examining these issues
afresh. Although the motions panel decision is a precedent, it remains
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A

In authorizing suit by any person “adversely affected or
aggrieved by agency action within the meaning of a relevant
statute,” 5 U.S.C. § 702, the APA incorporates the familiar
zone-of-interests test, which reflects a background principle
of law that always “applies unless it is expressly negated,”
Bennettv. Spear, 520 U.S. 154, 163 (1997); see also Lexmark
Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118,
129 (2014).° That test requires a plaintiff to “establish that
the injury he complains of (his aggrievement, or the adverse
effect upon him) falls within the ‘zone of interests’ sought to
be protected by the statutory provision whose violation forms
the legal basis for his complaint.” Lujan v. NWF, 497 U.S.
at 883 (quoting Clarke v. Securities Indus. Ass’n, 479 U.S.

subject to reconsideration by this court until we issue our mandate. See
United States v. Houser, 804 F.2d 565, 567-68 (9th Cir. 1986)
(distinguishing, on this point, between reconsideration of a prior panel’s
decision “during the course of a single appeal” and a decision “on a prior
appeal”); c¢f. Gonzalez v. Arizona, 677 F.3d 383, 389 n.4 (9th Cir. 2012)
(en banc) (three-judge panel lacks authority to overrule a decision in a
prior appeal in the same case). To the extent that Lair v. Bullock, 798 F.3d
736, 747 (9th Cir. 2015), suggests otherwise, that suggestion is dicta and
directly contrary to our decision in Houser. See East Bay Sanctuary
Covenant v. Trump, 950 F.3d 1242, 1261-65 (9th Cir. 2020). In all
events, the precedential force of the motions panel’s opinion was largely,
if not entirely, vitiated by the Supreme Court’s subsequent decision to
grant the very stay that the motions panel’s opinion denied.

® The Supreme Court has not squarely addressed whether the zone-of-
interests test applies to a plaintiff who claims to have “suffer[ed] legal
wrong because of agency action,” which is the other class of persons
authorized to sue under the APA, 5 U.S.C. § 702. See Lujan v. National
Wildlife Fed. (Lujan v. NWF), 497 U.S. 871, 882-83 (1990). The States
have not invoked any such theory here, so I have no occasion to address
1t.
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388,396-97 (1987)). This test “is not meant to be especially
demanding.” Clarke, 479 U.S. at 399. Because the APA was
intended to confer “generous review” of agency action, the
zone-of-interests test is more flexibly applied under that
statute than elsewhere, and it requires only a showing that the
plaintiff is “arguably within the zone of interests to be
protected or regulated by the statute or constitutional
guarantee in question.” Association of Data Processing Serv.
Orgs., Inc. v. Camp (Data Processing), 397 U.S. 150, 153,
156 (1970) (emphasis added); see also Bennett, 520 U.S.
at 163 (“what comes within the zone of interests of a statute
for purposes of obtaining judicial review of administrative
action under the generous review provisions of the APA may
not do so for other purposes”) (simplified). Because an APA
plaintiff need only show that its interests are “arguably”
within the relevant zone of interests, “the benefit of any doubt
goes to the plaintiff.” Match-E-Be-Nash-She-Wish Band of
Pottawatomi Indians v. Patchak, 567 U.S. 209, 225 (2012).
Although these standards are generous, the States have failed
to satisfy them.

1

In applying the zone-of-interests test, we must first
identify the “statutory provision whose violation forms the
legal basis for [the] complaint” or the “gravamen of the
complaint.” Lujanv. NWF,497 U.S. at 883, 886; see also Air
Courier Conf., 498 U.S. at 529. That question is easy here.
The States’ complaint alleges that the transfers made by DoD
“do not satisfy the criteria under section 8005”; that
Defendants therefore “have acted ultra vires in seeking to
transfer funding pursuant to section 8005”; that DoD
consequently “acted unconstitutionally and in excess of [its]
statutory authority in diverting federal funds” pursuant to
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§ 8005; and that therefore “these actions are unlawful and
should be set aside under 5 U.S.C. section 706.”" Section
8005 is plainly the “gravamen of the complaint,” and it
therefore defines the applicable zone of interests. Lujan v.
NWF, 497 U.S. at 886.

Although the States invoke the Appropriations Clause and
the constitutional separation of powers in contending that
Defendants’ actions are “unlawful” within the meaning of'the
APA, any such constitutional violations here can be said to
have occurred only if the transfers violated the limitations set
forth in § 8005: if Congress authorized DoD to transfer the
appropriated funds from one account to another, and to spend
them accordingly, then the money has been spent “in
Consequence of Appropriations made by Law,” U.S. CONST.
art. I, § 9, cl. 7, and the Executive has not otherwise
transgressed the separation of powers."" All of California’s
theories for challenging the transfers under the APA—
whether styled as constitutional claims or as statutory
claims—thus rise or fall based on whether DoD has
transgressed the limitations on transfers set forth in § 8005.
As aresult, § 8005 is obviously the “statute whose violation
is the gravamen of the complaint.” Lujan v. NWF, 497 U.S.
at 886. To maintain a claim under the APA, therefore,
California must establish that it is within the zone of interests

!9 Because the limitations on transfers set forth in § 8005 also apply
to transfers under § 9002, see 132 Stat. at 3042, the parties use “§ 8005”
to refer to both provisions, and I will generally do so as well.

" The only possible exception is the States’ argument that § 8005
itself violates the Appropriations Clause and the constitutional separation
of powers. As explained below, that contention is frivolous. See infra
at 76-77.
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of § 8005. On this point, the majority and I are in apparent
agreement. See Maj. Opin. at 30-31."2

2

Having identified the relevant statute, our next task is to
“discern the interests arguably to be protected by the statutory
provision atissue” and then to “inquire whether the plaintift’s
interests affected by the agency action in question are among
them.” National Credit Union Admin. v. First Nat’l Bank &
Trust Co. (NCUA), 522 U.S. 479, 492 (1998) (simplified).
Identifying the interests protected by § 8005 is not difficult,
and here the States’ asserted interests are not among them.

Section 8005 is a grant of general transfer authority that
allows the Secretary of Defense, if he determines “that such
action is necessary in the national interest” and if the Office
of Management and Budget approves, to transfer from one
DoD “appropriation” into another up to $4 billion of the
funds that have been appropriated under the DoD
Appropriations Act “for military functions (except military
construction).” See 132 Stat. at 2999. Section 8005 contains

12 The States briefly contend that DoD has exceeded its authority
under § 284, but even assuming arguendo that the States have a cause of
action to raise such a challenge, it is patently without merit. The States
note that § 284 contains a special reporting requirement for “small scale
construction” projects, which are defined as projects costing $750,000 or
less, 10 U.S.C. § 284(h)(1)(B), (1)(3), and they argue that this shows that
Congress did not authorize projects on the scale at issue here. The
inference is a non sequitur: the fact that Congress requires special
reporting of these smaller projects does not mean that they are the only
projects authorized. Congress may have imposed such a unique reporting
requirement in order to capture the sort of smaller-scale activities that
might otherwise have escaped its notice.
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five provisos that further regulate this transfer authority, and
the only limitations on the Secretary’s authority that the
States claim were violated here are all contained in the first
such proviso. That proviso states that “such authority to
transfer may not be used unless for higher priority items,
based on unforeseen military requirements, than those for
which originally appropriated and in no case where the item
for which funds are requested has been denied by the
Congress.” 1d."” The remaining provisos require prompt
notice to Congress “of all transfers made pursuant to this
authority or any other authority in this Act”; proscribe the use
of funds to make requests to the Committees on
Appropriations for reprogrammings that are inconsistent
with the restrictions described in the first proviso; set a time
limit for making requests for multiple reprogrammings; and
exempt “transfers among military personnel appropriations”
from counting towards the $4 billion limit. /d.

Focusing on “the particular provision of law upon which
the plaintiff relies,” Bennett, 520 U.S. at 175-76, makes clear
that § 8005 as a whole, and its first proviso in particular, are
aimed at tightening congressional control over the
appropriations process.  The first proviso’s general
prohibition on transferring funds for any item that “has been
denied by the Congress” is, on its face, a prohibition on using
the transfer authority to effectively reverse Congress’s
specific decision to deny funds to DoD for that item.
132 Stat. at 2999. The second major limitation imposed by
the first proviso states that the transfer authority is not to be
used unless, considering the items “for which [the funds

3 Similar language has been codified into permanent law. See
10 U.S.C. § 2214(b). No party contends that § 2214(b) alters the relevant
analysis under the comparably worded provision in § 8005.
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were] originally appropriated,” there are ‘“higher priority
items” for which the funds should now be used in light of
“military requirements” that were “unforeseen” in DoD’s
request for Fiscal Year 2019 appropriations. /d. The obvious
focus of this restriction is likewise to protect congressional
judgments about appropriations by (1) restricting DoD’s
ability to reprioritize the use of funds differently from how
Congress decided to do so and (2) precluding DoD from
transferring funds appropriated by Congress for “military
functions” for purposes that do not reflect “military
requirements.”  The remaining provisos, including the
congressional reporting requirement, all similarly aim to
maintain congressional control over appropriations. And all
of the operative restrictions in § 8005 that the States invoke
here are focused solely on limiting DoD’s ability to use the
transfer authority to reverse the congressional judgments
reflected in DoD’s appropriations.

In addition to preserving congressional control over
DoD’s appropriations, § 8005 also aims to give DoD some
measure of flexibility to make necessary changes. Notably,
in authorizing the Secretary to make transfers among
appropriations, § 8005’s first proviso specifies only one
criterion that he must consider in exercising that discretion:
he must determine whether the item for which the funds will
be used is a “higher priority item[]” in light of “unforeseen
military requirements.” 132 Stat. at 2999 (emphasis added).
Under the statute, he need not consider any other factor
concerning either the original use for which the funds were
appropriated or the new use to which they will now be put.

In light of these features of § 8005, the “interests” that the
States claim are “affected by the agency action in question”
are not “among” the “interests arguably to be protected” by
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§ 8005. NCUA, 522 U.S. at 492 (simplified). In particular,
the States’ asserted environmental interests clearly lie outside
the zone of interests protected by § 8005. The statute does
not mention environmental interests, nor does it require the
Secretary to consider such interests. On the contrary, the
statute requires him only to consider whether an item is a
“higher priority” in light of “military requirements,” and it is
otherwise entirely neutral as to the uses to which the funds
will be put. Indeed, that neutrality is reflected on the face of
the statute, which says that, once the transfer is made, the
funds are “merged with and . . . available for the same
purposes, and for the same time period, as the appropriation
or fund to which transferred.” 132 Stat. at 2999 (emphasis
added). Because the alleged environmental harms that the
States assert here play no role in the analysis that § 8005
requires the Secretary to conduct, and are not among the
harms that § 8005°s limitations seek to address or protect, the
States’ interests in avoiding these harms are not within
§ 8005’s zone of interests.

Moreover, focusing on the specific interests for which the
States have presented sufficient evidentiary support at the
summary-judgment stage, see Lujan v. NWF, 497 U.S.
at 884-85, further confirms that, in deciding whether to
redirect excess military personnel funds under § 8005 to
assist DHS by building fencing to stop international drug
smuggling, the Acting Secretary of Defense did not have to
give even the slightest consideration to whether that
reprogramming of funds would result in the death of more
flat-tailed horned lizards."  Put simply, the States’

"1t is unnecessary to exhaustively review whether California or New
Mexico has provided the requisite factual support with respect to their
claims of potential harms to other species of animals or plants, see supra
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environmental interests are “‘so marginally related to . . . the
purposes implicit in the statute that it cannot reasonably be
assumed that Congress intended to permit the suit.’”
Patchak, 567 U.S. at 225 (quoting Clarke, 479 U.S. at 399).

For similar reasons, the States’ invocation of their
sovereign interests is also insufficient. The majority finds
that these interests “app[ly] with particular force” because the
Secretary’s transfer of funds ultimately had an effect on
“California’s and New Mexico’s ability to enforce their state
environmental laws,” see Maj. Opin. at 34, but that
consideration plays no role—not even indirectly—in the
analysis that § 8005 requires. Section 8005 authorizes the
Secretary to move funds from one appropriation to another if
(1) that transfer is consistent with the appropriations-process-
based constraints discussed earlier; and (2) the transfer is for
items that the Secretary deems to be “higher priority” in light
of “military requirements.” 132 Stat. at 2999. The statute
does not itself mention or contemplate the displacement of
state laws as a result of the transfer, nor does it require that
any such derogation from state sovereignty be considered in
evaluating the proposed transfer. Moreover, here the ultimate
preemption of state law occurred, not as a result of § 8005,
but rather as a result of DHS’s separate determination, under
a completely separate statute (viz., [IRIRA § 102(c)), that
state (and federal) environmental laws would be waived. The
States might perhaps be within the zone of interests with
respect to that statute, but they do not challenge the validity
of that waiver under § 102(c) in this case, and in any event,
California has already brought (and lost) a challenge to an
earlier § 102(c) waiver with respect to a similar border

note 7, because there is no basis in law or logic for concluding that it
would make any difference to the zone-of-interests analysis under § 8005.
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fencing project. See In re Border Infrastructure Envtl. Litig.,
915 F.3d 1213 (9th Cir. 2019).

The States nonetheless insist that they are within § 8005°s
zone of interests because the actual activities that are taking
place under the wvalid waiver, in derogation of their
sovereignty, are only occurring because the § 8005 transfer
was approved. This argument fails. Once a valid § 102(c)
waiver has been issued, the States’ laws have been
definitively set aside as a de jure matter under the Supremacy
Clause, and halting construction will not bring those laws
back into force or redress that injury to the States’
sovereignty. The residual interest on which the States rely,
therefore, is not an injury to their sovereignty, but merely the
interest in ensuring that activities that the States consider
undesirable do not occur. But the Supreme Court has
consistently held that “assertion of a right to a particular kind
of Government conduct, which the Government has violated
by acting differently, cannot alone satisfy the requirements of
Art. III without draining those requirements of meaning,”
Lujan v. Defenders, 504 U.S. at 576 (simplified), and an
interest that is not cognizable for Article III purposes is
irrelevant for zone-of-interests purposes as well, Sierra Club
v. Morton, 405 U.S. 727,733 (1972). Similarly, to the extent
that the States rely on an interest in “hav[ing] the Government
act in accordance with law” such as § 8005, see Lujan v.
Defenders, 504 U.S. at 575, such an interest is not cognizable
under Article IIT and cannot satisfy the zone-of-interests test
here.
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3

The majority makes two main arguments as to why the
States nonetheless fall within § 8005°s zone of interests, but
neither has merit.

First, the majority contends that “the states regularly
benefit from DoD’s use of Section 8005,” and it cites several
past examples in which the statute was used to transfer funds
that allowed the military to assist in addressing storm damage
from hurricanes that occurred in various States. See Maj.
Opin. at 35-36. This argument is foreclosed by the Supreme
Court’s decision in Lujan v. NWF. The Court in that case
held that, because satisfaction of the zone-of-interests test is
an element of the cause of action that the plaintiff seeks to
invoke, the plaintiff at the summary-judgment stage has the
burden “to set forth specific facts (even though they may be
controverted by the Government) showing that he has
satisfied its terms,” i.e., that “the injury he complains of (4is
aggrievement, or the adverse effect upon him)” falls within
the relevant statute’s zone of interests. 497 U.S. at 883—84.
Here, in opposing summary judgment, California and New
Mexico made no showing whatsoever that, in the absence of
these transfers to the “Drug Interdiction and Counter-Drug
Activities, Defense” appropriation, the funds in question
would otherwise have been transferred for the direct benefit
of either State. Absent such an evidentiary showing, the
States have failed to show that they satisfy the zone-of-
interests test under such a theory. 1d. at 882—-99 (exhaustively
analyzing the evidence presented at summary judgment and
concluding that the plaintiffs had failed to carry their burden
under the zone-of-interests test).
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Second, the majority asserts that California and New
Mexico fall within § 8005°s zone of interests because § 8005
was “primarily intended to benefit [Congress] and its
constitutional power to manage appropriations,” and the
States’ “interests are congruent with those of Congress.” See
Maj. Opin. at 32—-33 (emphasis added). This theory also fails.
As the Supreme Court made clear in Lujan v. NWF, the zone-
of-interests test requires the plaintiff to make a factual
showing that the plaintiff itself, or someone else whose
interests the plaintiff may properly assert, has a cognizable
interest that falls within the relevant statute’s zone of
interests. 497 U.S. at 885-99 (addressing whether the
interests of NWF—or of any of its members, whose interests
NWF could validly assert under the associational standing
doctrine of Hunt v. Washington State Apple Advert. Comm ’n,
432 U.S. 333 (1977)—had been shown to be within the
relevant zone of interests). I am aware of no precedent that
would support the view that California and New Mexico can
represent the interests of Congress (akin to NWEF’s
representation of the interests of its members), much less that
the States can do so merely because they are sympathetic to
Congress’s perceived policy objectives.'” But I do not read
the majority opinion as actually relying on such a novel
theory. Instead, the majority suggests that, merely because
the States’ overall litigation objectives here are sufficiently

5 Even if the States could assert Congress’s interests in some
representational capacity, they could do so only if the injury to Congress’s
interests satisfied the requirements of Article Ill standing. See Air Courier
Conf., 498 U.S. at 523-24 (zone-of-interests test is applied to those
injuries-in-fact that meet Article III requirements). I express no view on
that question. Cf. U.S. House of Reps. v. Mnuchin, 379 F. Supp. 3d 8
(D.D.C. 2019) (holding that House lacks Article III standing to challenge
the transfers at issue here), appeal ordered heard en banc, 2020 WL
1228477 (D.C. Cir. 2020).
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congruent with those of Congress, the States have thereby
satisfied the zone-of-interests test with respect to the States’
own interests. This contention is clearly wrong.

The critical flaw in the majority’s analysis is that it rests,
not on the interests asserted by the States (preservation of the
flat-tailed horned lizard, etc.), but on the legal theory that the
States invoke to protect those interests here. But the zone-of-
interests test focuses on the former and not the latter. See
Lujan v. NWF, 497 U.S. at 885-89. Indeed, if the majority
were correct, that would effectively eliminate the zone-of-
interests test. By definition, anyone who alleges a violation
of a particular statute has thereby invoked a legal theory that
is “congruent” with the interests of those other persons or
entities who are within that statute’s zone-of-interests. Such
a tautological congruence between the States’ legal theory
and Congress’s institutional interests is not sufficient to
satisfy the zone-of-interests test here.

The majority suggests that its approach is supported by
the D.C. Circuit’s decision in Scheduled Airlines Traffic
Offices, Inc. v. Department of Defense, 87 F.3d 1356 (D.C.
Cir. 1996), see Maj. Opin. at 32, but that is wrong. As the
opinion in that case makes clear, the D.C. Circuit was relying
on the same traditional zone-of-interests test, under which a
plaintiff’s interests are ‘“outside the statute’s ‘zone of
interests’ only ‘if the plaintiff’s interests are so marginally
related to or inconsistent with the purposes implicit in the
statute that it cannot reasonably be assumed that Congress
intended to permit the suit.”” 87 F.3d at 1360 (quoting
Clarke,479 U.S. at 399). The court mentioned “congruence”
in the course of explaining why the plaintift’s interests in that
case were ‘“not more likely to frustrate than to further
statutory objectives,” i.e., why those interests were not
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inconsistent with the purposes implicit in the statute. Id.
(simplified). It did not thereby suggest—and could not
properly have suggested—that the mere lack of any such
inconsistency is alone sufficient under the zone-of-interests
test. Here, the problem is not that the States’ interests are
inconsistent with the purposes of § 8005, but rather that they
are too “marginally related” to those purposes. See supra
at 68—69.

Lastly, the majority suggests that we must apply the zone-
of-interests test “broadly in this context,” because—given the
difficulties that congressional plaintiffs have in establishing
Article I standing—otherwise “no agency action taken
pursuant to Section 8005 could ever be challenged under the
APA.” See Maj. Opin. at 33, 36. The assumption that no one
will ever be able to sue for any violation of § 8005 seems
doubtful, cf. Sierra Club v. Trump, 929 F.3d at 715 (N.R.
Smith, J., dissenting) (suggesting that “those who would have
been entitled to the funds as originally appropriated” may be
within the zone of interests of § 8005), but in any event, we
are not entitled to bend the otherwise applicable—and already
lenient—standards to ensure that someone will be able to sue
in this case or others like it.

B

In addition to asserting claims under the APA, California
and New Mexico also purport to assert claims under the
Constitution, as well as an equitable cause of action to enjoin
“ultra vires” conduct. The States do not have a cause of
action under either of these theories.
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The States contend that they are not required to satisfy
any zone-of-interests test to the extent that they assert non-
APA causes of action to enjoin Executive officials from
taking unconstitutional action.'® Even assuming that an
equitable cause of action to enjoin unconstitutional conduct
exists alongside the APA’s cause of action, see Juliana v.
United States, 947 F.3d 1159, 1167-68 (9th Cir. 2020);
Navajo Nation v. Department of the Interior, 876 F.3d 1144,
1172 (9th Cir. 2017); but see Sierra Club v. Trump, 929 F.3d
at 715-17 (N.R. Smith, J., dissenting), it avails the States
nothing here. The States have failed to allege the sort of
constitutional claim that might give rise to such an equitable
action, because their “constitutional” claim is effectively the
very same § 8005-based claim dressed up in constitutional
garb. And even if this claim counted as a “constitutional”
one, it would still be governed by the same zone of interests
defined by the relevant limitations in § 8005.

a

The States assert two constitutional claims in their
operative complaint: (1) that Defendants have violated the

'8 It is not entirely clear that the States are contending that their 4PA
claims to enjoin unconstitutional conduct, see 5 U.S.C. § 706(2)(B), are
exempt from the zone-of-interests test. To the extent that they are so
contending, the point seems doubtful. See Data Processing, 397 U.S.
at 153 (zone-of-interests test requires APA claimant to show that its
interest “is arguably within the zone of interests to be protected or
regulated by the statute or constitutional guarantee in question”). But in
all events, any such APA-based claim to enjoin unconstitutional conduct
would fail for the same reasons as the States’ purported free-standing
equitable claim to enjoin such conduct.
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Presentment Clause, and the constitutional separation of
powers more generally, by “unilaterally diverting funding that
Congress already appropriated for other purposes to fund a
border wall for which Congress has provided no
appropriations”; and (2) that Defendants have violated the
Appropriations Clause “by funding construction of the border
wall with funds that were not appropriated for that purpose.”
As clarified in their subsequent briefing, the States assert both
what I will call a “strong” form of these constitutional
arguments and a more “limited” form. In its strong form, the
States’ argument is that, even if § 8005 authorized the
transfers in question here, those transfers nonetheless
violated the separation of powers, the Presentment Clause,
and the Appropriations Clause. In its more limited form, the
States’ argument is that the transfers violated the separation
of powers, the Presentment Clause, and the Appropriations
Clause because the transfers were not authorized by § 8005.

I need not address whether the States have an equitable
cause of action to assert the strong form of their constitutional
argument, because in my view that argument on the merits is
so “wholly insubstantial and frivolous™ that it would not even
give rise to federal jurisdiction. Bell v. Hood, 327 U.S. 678,
682-83 (1946); see also Steel Co., 523 U.S. at 89. If § 8005
allowed the transfers here, then that necessarily means that
the Executive has properly spent funds that Congress, by
statute, has appropriated and allowed to be spent for that
purpose. The States cite no authority for the extraordinary
proposition that the Appropriations Clause itself constrains
Congress’s ability to give agencies latitude in how to spend
appropriated funds, and I am aware of no such authority. Cf.
Lincoln v. Vigil, 508 U.S. 182, 192 (1993) (“allocation of
funds from a lump-sum appropriation is another
administrative decision traditionally regarded as committed
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to agency discretion”). And by transferring funds after
finding that the statutory conditions for doing so are met, an
agency thereby “execut[es] the policy that Congress had
embodied in the statute” and does not unilaterally alter or
repeal any law in violation of the Presentment Clause or the
separation of powers. See Clinton v. City of New York,
524 U.S. 417, 444 (1998). If anything, it is the States’
theory—that the federal courts must give effect to an alleged
broader congressional judgment against border funding
regardless of whether that judgment is embodied in binding
statutory language—that would offend separation-of-powers
principles.

That leaves only the more limited form of the States’
argument, which is that, if § 8005 did not authorize the
transfers, then the expenditures violated the Appropriations
Clause, the Presentment Clause, and the separation of powers.
Under Dalton v. Specter, 511 U.S. 462 (1994), this
theory—despite its constitutional garb—is properly classified
as “a statutory one,” id. at 474. It therefore does not fall
within the scope of the asserted non-APA equitable cause of
action to enjoin unconstitutional conduct."”

In Dalton, the Court addressed anon-APA claim to enjoin
Executive officials from implementing an allegedly
unconstitutional Presidential decision to close certain military
bases under the Defense Base Closure and Realignment Act

7 There remains the States’ claim that statutory violations may be
enjoined under a non-APA ultra vires cause of action for equitable relief,
but that also fails for the reasons discussed below. See infra at 84—85.
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0f1990. 511 U.S. at 471."® But the claim in Dalton was not
that the President had directly transgressed an applicable
constitutional limitation; rather, the claim was that, because
Executive officials “violated the procedural requirements” of
the statute on which the President’s decision ultimately
rested, the President thereby ‘“act[ed] in excess of his
statutory authority” and therefore “violate[d] the
constitutional separation-of-powers doctrine.” Id. at471-72.
The Supreme Court rejected this effort to “eviscerat[e]” the
well-established “distinction between claims that an official
exceeded his statutory authority, on the one hand, and claims
that he acted in violation of the Constitution, on the other.”
Id. at 474 (emphasis added). As the Court explained, its
“cases do not support the proposition that every action by the
President, or by another executive official, in excess of his
statutory authority is ipso facto in violation of the
Constitution.” Id. at 472. The Court distinguished
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579
(1952), on the ground that there “the Government disclaimed
any statutory authority for the President’s seizure of steel
mills,” and as a result the Constitution itself supplied the rule
of decision for determining the legality of the President’s
actions. Dalton, 511 U.S. at473. Because the “only basis of
authority asserted was the President’s inherent constitutional
power as the Executive and the Commander in Chief of the
Armed Forces,” Youngstown thus “necessarily turned on
whether the Constitution authorized the President’s actions.”
Id. (emphasis added). By contrast, given that the claim in
Dalton was that the President had violated the Constitution

18 The plaintiffs in Dalton also asserted a claim under the APA itself,
but that claim failed for the separate reason that the challenged final action
was taken by the President personally, and the President is not an
“agency” for purposes of the APA. See 511 U.S. at 469.
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because Executive officials had “violated the terms of the
1990 Act,” the terms of that statute provided the applicable
rule of decision and the claim was therefore “a statutory one.”
Id. at 474. And because those claims sought to enjoin
conduct on the grounds that it violated statutory
requirements, it was subject to the “longstanding” limitation
that non-APA “review is not available when the statute in
question commits the decision to the discretion of the
President.” Id.

Under Dalton, the States’ purported ‘“constitutional”
claims—at least in their more limited version—are properly
classified as statutory claims that do not fall within any non-
APA cause of action to enjoin unconstitutional conduct.
511 U.S. at 474. Here, as in Dalton, Defendants have
“claimed” the “statutory authority” of § 8005, and any
asserted violation of the Constitution would occur only if, and
only because, Defendants’ conduct is assertedly not
authorized by § 8005. Id. at 473. The rule of decision for
this dispute is thus not supplied, as in Youngstown, by the
Constitution; rather, it is supplied only by § 8005. Id.
at 473—74. Because these claims by the States are thus
“statutory” under Dalton, they may only proceed, if at all,
under an equitable cause of action to enjoin ultra vires
conduct, and they would be subject to any limitations
applicable to such claims. Id. at 474. The States do assert
such a fallback claim here, but it fails for the reasons I
explain below. See infra at 84-85.

b

But even if the States’ claims may properly be classified
as constitutional ones for purposes of the particular equitable
cause of action they invoke here, those claims would still fail.
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To the extent that the States argue that the Constitution
itself grants a cause of action allowing any plaintiff with an
Article III injury to sue to enjoin an alleged violation of the
Appropriations Clause, the Presentment Clause, or the
separation of powers, there is no support for such a theory.
None of the cases cited by the States involved putative
plaintiffs, such as the States here, who are near the outer
perimeter of Article III standing. On the contrary, these cases
involved either allegedly unconstitutional agency actions
directly targeting the claimants, see Bond v. United States,
564 U.S.211,225-26(2011) (criminal defendant challenged
statute under which she was convicted on federalism and
separation-of-powers grounds); United States v. Mclntosh,
833 F.3d 1163, 1174-75 (9th Cir. 2016) (criminal defendants
sought to enjoin, based on an appropriations rider and the
Appropriations Clause, the Justice Department’s expenditure
of funds to prosecute them), or they involved a suit based on
an express statutory cause of action, see Clinton v. City of
New York, 524 U.S. at 428 (noting that right of action was
expressly conferred by 2 U.S.C. § 692(a)(1) (1996 ed.)).

Moreover, any claim that the Constitution requires
recognizing, in this context, an equitable cause of action that
extends to the outer limits of Article III seems difficult to
square with the Supreme Court’s decision in Armstrong v.
Exceptional Child Ctr., Inc., 575 U.S. 320 (2015). There, the
Court rejected the view that the Supremacy Clause itself
created a private right of action for equitable relief against
preempted statutes, and instead held that any such equitable
claim rested on “judge-made” remedies that are subject to
“express and implied statutory limitations.” Id. at 325-27.
The Supremacy Clause provides a particularly apt analogy
here, because (like the Appropriations Clause) the asserted
“unconstitutionality” of the challenged action generally
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depends upon whether it falls within or outside the terms of
a federal statute: a state statute is “‘unconstitutional under the
Supremacy Clause” only if it is “contrary to federal law,”
Burbank-Glendale-Pasadena Airport Auth. v. City of
Burbank, 136 F.3d 1360, 1361-62 (9th Cir. 1998), and here,
the transfers violated the Appropriations Clause only if they
were barred by the limitations in § 8005. And just as the
Supremacy Clause protects Congress’s “broad discretion with
regard to the enactment of laws,” Armstrong, 575 U.S.
at 325-26, so too the Appropriations Clause protects
“congressional control over funds in the Treasury,” Mclntosh,
833 F.3d at 1175. It is “unlikely that the Constitution gave
Congress such broad discretion” to enact appropriations laws
only to simultaneously “require/] Congress to permit the
enforcement of its laws” by any “private actor[]” with even
minimal Article III standing, thereby “/imit[ing] Congress’s
power” to decide how “to enforce” the spending limitations
it enacts. Armstrong, 575 U.S. at 325-26.

The Appropriations Clause thus does not itself create a
constitutionally required cause of action that extends to the
limits of Article III. On the contrary, any equitable cause of
action to enforce that clause would rest on a “judge-made”
remedy: as Armstrong observed, “[t]he ability to sue to enjoin
unconstitutional actions by state and federal officers is the
creation of courts of equity, and reflects a long history of
judicial review of illegal executive action, tracing back to
England.” 575 U.S. at 327. At least where, as here, the
contours of the applicable constitutional line (under the
Appropriations Clause) are defined by and parallel a statutory
line (under § 8005), any such judge-made equitable cause of
action would be subject to “express and implied statutory
limitations,” as well as traditional limitations governing such
equitable claims. Id.
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One long-established “‘judicially self-imposed limit[] on
the exercise of federal jurisdiction’”—including federal
equitable jurisdiction—is the requirement “that a plaintiff’s
grievance must arguably fall within the zone of interests
protected or regulated by the statutory provision or
constitutional guarantee invoked in the suit.” Bennett,
520 U.S. at 162 (quoting Allen v. Wright, 468 U.S. 737, 751
(1984)). This limitation is not confined to the APA, but
rather reflects a “prudential standing requirement[ ] of general
application” that always “applies unless it is expressly
negated” by Congress. Id. at 163." Because Congress has
not expressly negated that test in any relevant respect, the
States” equitable cause of action to enforce the
Appropriations Clause here remains subject to the zone-of-
interests test. Cf. Thompsonv. North American Stainless, LP,
562 U.S.170,176-77 (2011) (construing a cause of action as
extending to “any person injured in the Article III sense”
would often produce “absurd consequences” and is for that
reason rarely done). And given the unique nature of an
Appropriations Clause claim, as just discussed, the line
between constitutional and unconstitutional conduct here is
defined entirely by the limitations in § 8005, and therefore the

Y The States wrongly contend that, by quoting this language from
Bennett, and stating that the zone-of-interests test therefore “applies to all
statutorily created causes of action,” Lexmark, 572 U.S. at 129 (emphasis
added), the Court in Lexmark thereby intended to signal that the test only
applies to statutory claims and not to non-statutory equitable claims.
Nothing in Lexmark actually suggests any such negative pregnant; instead,
the Court’s reference to “statutorily created causes of action” reflects
nothing more than the fact that only statutory claims were before the Court
in that case. See id. at 129. Moreover, Lexmark notes that the zone-of-
interests test’s roots lie in the common law, id. at 130 n.5, and Bennett
(upon which Lexmark relied) states that the test reflects a “prudential
standing requirement[] of general application” that applies to any
“exercise of federal jurisdiction,” 520 U.S. at 162—63.
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relevant zone of interests for the States’ Appropriations-
Clause-based equitable claim remains defined by those
limitations. The States are thus outside the applicable zone
of interests for this claim as well.

In arguing for a contrary view, the States rely heavily on
United States v. Mclntosh, asserting that there we granted
non-APA injunctive relief based on the Appropriations
Clause without inquiring whether the claimants were within
the zone of interests of the underlying appropriations statute.
MeclIntosh cannot bear the considerable weight that the States
place on it.

In Mclntosh, we asserted interlocutory jurisdiction over
the district courts’ refusal to enjoin the expenditure of funds
to prosecute the defendants—an expenditure that allegedly
violated an appropriations rider barring the Justice
Department from spending funds to prevent certain States
from “‘implementing their own laws that authorize the use,
distribution, possession, or cultivation of medical
marijuana.”” 833 F.3d at 1175; see also id. at 1172-73. We
held that the defendants had Article III standing and that, if
the Department was in fact “spending money in violation” of
that rider in prosecuting the defendants, that would produce
a violation of the Appropriations Clause that could be raised
by the defendants in challenging their prosecutions. Id.
at 1175. After construing the meaning of the rider, we then
remanded the matter for a determination whether the rider
was being violated. Id. at 1179. Contrary to the States’ dog-
that-didn’t-bark theory, nothing can be gleaned from the fact
that the zone-of-interests test was never discussed in
Mclntosh. See Cooper Indus., Inc. v. Aviall Servs, Inc.,
543 U.S. 157, 170 (2004) (““Questions which merely lurk in
the record, neither brought to the attention of the court nor
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ruled upon, are not to be considered as having been so
decided as to constitute precedents.’”’) (quoting Webster v.
Fall, 266 U.S. 507,511 (1925)). Moreover, any such silence
seems more likely to have been due to the fact that it was so
overwhelmingly obvious that the defendants were within the
rider’s zone of interests that the point was incontestable and
uncontested. An asserted interest in not going to prison for
complying with state medical-marijuana laws seems well
within the zone of interests of a statute prohibiting
interference with the implementation of such state laws.

2

The only remaining question is whether the States may
evade the APA’s zone-of-interests test by asserting a non-
APA claim for ultra vires conduct in excess of statutory
authority. Even assuming that such a cause of action exists
alongside the APA, cf. Trudeau v. Federal Trade Commn,
456 F.3d 178, 189-90 (D.C. Cir. 2006), I conclude that it
would be subject to the same zone-of-interests limitations as
the States’ APA claims and therefore likewise fails.

For the same reasons discussed above, any such equitable
cause of action rests on a judge-made remedy that is subject
to the zone-of-interests test. See supra at 79-84. The States
identify no case from this court affirmatively holding that the
zone-of-interests test does not apply to a non-APA equitable
cause of action to enjoin conduct allegedly in excess of
statutory authority, and [ am aware of none. Indeed, it makes
little sense, when evaluating a claim that Executive officials
exceeded the limitations in a federal statute, not to ask
whether the plaintiff is within the zone of interests protected
by those statutory limitations. Cf. Haitian Refugee Ctr. v.
Gracey, 809 F.2d 794, 811 n.14 (D.C. Cir. 1987) (although
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plaintiff asserting ultra vires claim may not need to show that
its interests “fall within the zones of interests of the
constitutional and statutory powers invoked” by Executive
officials, when ‘“a particular constitutional or statutory
provision was intended to protect persons like the litigant by
limiting the authority conferred,” then “the litigant’s interest
may be said to fall within the zone protected by the
limitation™) (emphasis added).?

* * *

Given that each of the States’ asserted theories fail, the
States lack any cause of action to challenge the DoD’s
transfer of funds under § 8005.

10

Alternatively, even if the States had a cause of action,
their claims would fail on the merits, because the challenged
transfers did not violate § 8005 or § 9002. The States argue
that the transfers violated the first proviso of § 8005, which
states that the transfer authority granted by that section “may
not be used unless for higher priority items, based on
unforeseen military requirements, than those for which
originally appropriated and in no case where the item for
which funds are requested has been denied by the Congress.”

2 Even if the States were correct that the zone-of-interests test does
not apply to a non-APA equitable cause of action, that would not
necessarily mean that such equitable jurisdiction extends, as the States
suggest, to the outer limits of Article III. Declining to apply the APA’s
generous zone-of-interests test might arguably render applicable the sort
of narrower review of agency action that preceded the APA standards
articulated in Data Processing, 397 U.S. at 153. See also Clarke,
479 U.S. at 400 n.16.
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132 Stat. at 2999. The requirements of this proviso likewise
limit the transfer authority under § 9002. See id. at 3042
(stating that the transfer authority in § 9002 is in addition to
that specified in § 8005, but “is subject to the same terms and
conditions as the authority provided in section 8005 of this
Act”). The States argue, and the majority agrees, that two of
the requirements in this proviso are not met, because (1) the
transfers were for an item for which Congress has denied
funding; and (2) they were not for “unforeseen military
requirements.” See Maj. Opin. at 37-47. 1 disagree.

A

The proviso states that the Secretary may not transfer
funds for an admittedly “higher priority item[] . . . than those
for which originally appropriated” if “the item for which
funds are requested has been denied by the Congress.”
132 Stat. at 2999. In my view, the Secretary’s transfers did
not violate this condition.

Determining whether Congress “denied” the relevant
“item” at issue here turns on the meaning of the phrase “the
item for which funds are requested.” According to the States,
the relevant “item” should be broadly defined to include any
“border barrier construction,” and Congress should be held to
have “denied” that item except to the extent that it
appropriated funds for “primary pedestrian fencing” in
§ 230(a)(1) of the Department of Homeland Security
Appropriations Act, 2019, see Pub. L. No. 116-6, Div. A,
§ 230(a)(1), 133 Stat. 13, 28 (2019). The States’ reading is
implausible, because it ignores the context of the
appropriations process that § 8005 addresses.
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As a provision designed to preserve Congress’s authority
over the appropriations process, § 8005’s restriction on
transfers can only be understood against the backdrop of that
process and of the role of transfers and reprogrammings in it.
Home Depot U.S.A., Inc. v. Jackson, 139 S. Ct. 1743, 1748
(2019) (“It 1s a fundamental canon of statutory construction
that the words of a statute must be read in their context and
with a view to their place in the overall statutory scheme.”)
(simplified). That process is usefully set forth in Chapter 2 of
the GAO’s authoritative Principles of Federal Appropriations
Law, otherwise known as the “Red Book,” and I borrow
heavily from that treatise in setting forth that relevant context.
See Lincoln, 508 U.S. at 192 (citing Red Book in addressing
suit challenging reallocation of funds).

While Congress ordinarily appropriates funds annually for
agencies to use in specified amounts for enumerated
purposes, Congress has also recognized that “a certain
amount of flexibility” is sometimes warranted. See 2 U.S.
GOV’T ACCOUNTABILITY OFF. (“GAQ”), PRINCIPLES OF
FEDERAL APPROPRIATIONS LAW (4th ed. 2016 rev.) (“RED
BoOOK”), pt. B, § 7,2016 WL 1275442, at *1. Two ways in
which such flexibility may be achieved are through “transfer
and reprogramming.” Id. A “transfer”—which is the specific
subject of § 8005—refers to “the shifting of funds between
appropriations,” and it is generally prohibited in the absence
of specific statutory authority. /d.; see also 31 U.S.C. § 1532.
By contrast, a “reprogramming shifts funds within a single
appropriation,” and in the absence of specific statutory
limitations on reprogramming, agencies have broad discretion
to do so “as long as the resulting obligations and expenditures
are consistent with the purpose restrictions applicable to the
appropriation.” See RED BOOK, 2016 WL 1275442, at *6
(emphasis added) (citing Lincoln, 508 U.S. at 192). In
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contrast to a transfer—which is easy to identify, because it
shifts funds between separate appropriations that are “well-
defined and delineated with specific language in an
appropriations act”—it is more difficult to identify what
counts as a reprogramming within an appropriation, because
the appropriations act itself “does not set forth the
subdivisions that are relevant to determine whether an agency
has reprogrammed funds.” See id. at *6. There is only a need
to identify a “reprogramming” when Congress has sought to
place limits on an agency’s ability to do so. See, e.g., Pub. L.
No. 111-80, § 712,123 Stat. 2090, 2120-21 (2009) (requiring
15-days advance notice to Congress before certain
“reprogramming[s] of funds” may be made by various
agriculture-related agencies). In such cases, whether a shift
of funds within an appropriation counts as a reprogramming
is ordinarily determined by considering how the reallocation
of funds compares to the allocation of funds that was
contemplated during the appropriations process: “Typically,
the itemizations and categorizations in the agency’s budget
documents as well as statements in committee reports and the
President’s budget submission, contain the subdivisions
within an agency’s appropriation that are relevant to
determine whether an agency has reprogrammed funds.” RED
BOOK, 2016 WL 1275442, at *7 (emphasis added). GAQO’s
Red Book illustrates the point with an example, drawn from
a prior opinion letter:

For instance, for FY 2012, the Commodity
Futures Trading Commission (CFTC)
received a single lump-sum appropriation. /d.
CFTC’s FY 2012 budget request included an
item within that lump sum to fund an Office
of Proceedings. A reprogramming would
occur if CFTC shifted amounts that it had
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previously designated to carry out the
functions of the Office of Proceedings to carry
out different functions.

Id. (citing GAO, B-323792, Commodity Futures Trading
Commission—Reprogramming Notification (Jan. 23, 2013))
(emphasis added).

Against this backdrop, the import of § 8005’s first proviso
is clear. In evaluating a transfer from one appropriation to
another, the Secretary must justify the transfer, not at the
broad level of each overall appropriation itself (i.e., not by
comparing the statutory appropriation category for “Drug
Interdiction and Counter-Drug Activities, Defense” versus
that for “Military Personnel, Army”), but rather at the same
“item” level at which the Secretary would have to justify a
reprogramming within an appropriation. See Pub. L. No.
115-245, Div. A, § 8005, 132 Stat. at 2999 (requiring
Secretary to compare whether the item to which the
transferred funds will be directed is a “higher priority” than
the items “for which originally appropriated”). The point of
reference for determining whether the destination “item”
justifies the transfer is therefore, as with a reprogramming,
“the itemizations and categorizations in the agency’s budget
documents as well as statements in committee reports and the
President’s budget submission.” RED BOOK, 2016 WL
1275442, at *7.

Several features of the language of § 8005 confirm this
reading. The statutory reference to “those [items] for which
originally appropriated,” 132 Stat. at 2999 (emphasis added),
is unmistakably a reference to the familiar concept of the
itemizations contained within the current appropriation, as set
forth in the already existing budgetary documents exchanged
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and generated during the appropriations process for DoD. Air
Wisconsin Airlines Corp. v. Hoeper, 571 U.S. 237, 248
(2014) (“It is a cardinal rule of statutory construction that,
when Congress employs a term of art, it presumably knows
and adopts the cluster of ideas that were attached to each
borrowed word in the body of learning from which it is
taken.”) (simplified). And because those “original[]” items
are to be compared with the new “items” for which the
transfer authority is to “be used,” 132 Stat. at 2999, these
latter “items” must likewise be understood as a reference to
the destination items within the transferee DoD appropriation.
Law v. Siegel, 571 U.S. 415, 422 (2014) (“[W]ords repeated
in different parts of the same statute generally have the same
meaning”).

The destination item is also referred to in the statute as
“the item for which funds are requested,” which is an unusual
way to refer to a transfer that an agency approves on its own.
132 Stat. at 2999 (emphasis added). But the use of that term
makes perfect sense when the language is again construed
against the background of the appropriations process, because
it is a common practice for agencies—despite the decision in
INS v. Chadha, 462 U.S. 919 (1983)—to “request” the
appropriations committees’ approval for transfers and
reprogrammings as a matter of comity. See Lincoln, 508 U.S.
at 193 (“[W]e hardly need to note that an agency’s decision
to ignore congressional expectations [concerning the use of
appropriations] may expose it to grave political
consequences”). That reading is confirmed by § 8005’s third
proviso, which enforces the exclusivity of the first proviso by
barring DoD from using any appropriated funds to “prepare
or present a request to the Committees on Appropriations for
reprogramming of funds,” unless it meets the requirements of
the first proviso. 132 Stat. at 2999 (emphasis added). This
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language also confirms what is already otherwise apparent,
which is that any transfer under § 8005 is to be analyzed, and
papered, as a request for “reprogramming of funds.” Id.
(emphasis added). Indeed, although DoD made a conscious
decision to depart from the comity-based practice of making
a request in this case, the House Committee on
Appropriations nonetheless proceeded to construe DoD’s
notification of the transfer as a “requested reprogramming
action” and “denie[d] the request.” See House Comm. on
Appropriations, Press Release: Visclosky Denies Request to
Use Defense Funds for Unauthorized Border Wall (Mar. 27,
2019), https://appropriations.house.gov/news/press-
releases/visclosky-denies-request-to-use-defense-funds-for-
unauthorized-border-wall.

For all of these reasons, the “items” at issue under § 8005
must be understood against the backdrop of the sort of
familiar item-level analysis required in a budgetary
reprogramming, and the benchmark for evaluating the
proposed destination item is therefore, as with any
reprogramming, the original allocation among items that is
reflected in the records of the DoD appropriations process.
Accordingly, when § 8005 requires a consideration of
whether “the item for which funds are requested has been
denied by the Congress,” it is referring to whether Congress,
during DoD’s appropriations process, denied an “item” that
corresponds to the “item for which funds are requested.”
Under that standard, this case is easy. The States do not
contend (and could not contend) that Congress ever “denied”
such an item to DoD during DoD’s appropriations process.

Instead, the States argue that a grant of funds to another
agency (DHS) in its appropriations, in an amount less than
that agency requested, should be construed as a denial of an
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analogous item to DoD under its entirely separate authorities
and appropriations. This disregards the appropriations-law
context against which § 8005 must be construed, which
makes clear that the relevant clause refers only to denials that
are applicable to DoD within the context of its appropriations
process. Taking into account the broader context of the
political struggle between the President and the Congress
over DHS’s requests for border-barrier funding, the majority
concludes that Congress thereby issued a “general denial” of
“border wall” funding, which should be construed as
“necessarily encompass[ing] narrower forms of denial—such
as the denial of a Section 284 budgetary line item request.”
See Maj. Opin. at 46—47. But § 8005’s proviso only applies
if, during the DoD appropriations process, such an item ‘“has
been denied by the Congress,” 132 Stat. at 2999, and that
manifestly did not occur here, given that (1) no such request
was presented and denied during that process; and (2) indeed,
that process ended several months before the ultimate
“denial” that the majority claims we should now retroactively
apply to DoD’s transfer authority.

More fundamentally, the majority is quite wrong in
positing that § 8005 assigns to us the task of discerning the
contours of the larger political struggle between the President
and the Congress over border-barrier funding (including by
reviewing campaign speeches and the like), see Maj. Opin.
at 39, and then giving legal effect to what we think, based on
that review, is “Congress’s broad and resounding denial
resulting in a 35-day partial government shutdown,” id. at47.
Our job under § 8005 is the more modest one of determining
whether a proposed item of DoD spending was presented to
Congress, and “denied” by it, during DoD’s appropriations
process, and all agree that that did not occur here. Any action
that Congress took in the separate appropriations process
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concerning DHS would create a “denial” as to DoD only if
there is some language in the DHS Appropriations Act that
somehow extends that Act’s denial vis-a-vis DHS to other
agencies.”’ But the only relevant limitation in that Act that
even arguably extends beyond DHS is a prohibition on the
construction of “pedestrian fencing” in five designated parks
and refuge areas, see Pub. L. No. 116-6, Div. A, § 231, 133
Stat. at 28 (“None of the funds made available by this Act or
prior Acts are available” for such construction) (emphasis
added), but no one contends that this limitation is being
violated here. Beyond that, it is not our role under § 8005 to
give effect to a perceived big-picture “denial” that we think
is implicit in the “real-world events in the months and years
leading up to the 2019 appropriations bills.” Sierra Club v.
Trump, 929 F.3d at 691.

B

The majority alternatively holds that, even if Congress did
not deny the “item” in question, the transfers were still
unlawful because the requirements invoked by the Secretary
here to justify the transfers were neither “military” in nature
nor “unforeseen.” See Maj. Opin. at 37-46. The majority is
wrong on both counts.

2! Nor is this a situation in which DoD is invoking the transfer
authority to move funds info DHS’s appropriations. The destination item
here involves the authority under § 284 for DoD to undertake
“[c]onstruction of roads and fences” along the border. 10 U.S.C.
§ 284(b)(7). Indeed, § 8045(a) of the DoD Appropriations Act
specifically forbids DoD from “transferr[ing] to any other department”
any funds available to it for “counter-drug activities,” except “as
specifically provided in an appropriations law.” 132 Stat. at 3012.
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The DoD’s provision of support for counterdrug activities
under § 284 is plainly a “military” requirement within the
meaning of § 8005. As the majority notes, § 8005 does not
define the term “military,” see Maj. Opin. at 42, and so the
word should be given its ordinary meaning. 4sgrow Seed Co.
v. Winterboer, 513 U.S. 179, 187 (1995). In common
parlance, the word “military” simply means “[0]f, relating to,
or involving the armed forces.” Military, BLACK’S LAW
DICTIONARY (11th ed. 2019); see also Military, AMERICAN
HERITAGE DICTIONARY (5th ed. 2018) (“Of, relating to, or
characteristic of members of the armed forces”; “Performed
or supported by the armed forces”); Military, WEBSTER’S
THIRD NEW INTERNATIONAL DICTIONARY (1961)
(““WEBSTER’S THIRD”) (“of or relating to soldiers, arms, or
war”; “performed or made by armed forces”). Because
Congress, by statute, has formally assigned to DoD the task
of providing “support for the counterdrug activities” of other
departments through the “[cJonstruction of roads and fences
and installation of lighting to block drug smuggling corridors
across international boundaries of the United States,”
10 US.C. § 284(a), (b)(7), that task “relat[es] to” and
“involv[es] the armed forces,” and is “[p]erformed or
supported by the armed forces.” As such, it is a “military”
task.?

22 The majority is wrong in suggesting that the Government has never
argued that the construction projects “are related to the use of soldiers.”
See Maj. Opin. at 42. The Government affirmatively argues in its brief
that “the military may be, and here is, required to assist in combatting”
drug trafficking under § 284 (emphasis added). Moreover, the evidence
submitted to the district court showed that the construction was to be
carried out by the U.S. Army Corps of Engineers. Even granting that most
of that agency’s employees are civilians, the agency remains within the
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Two other textual clues support this conclusion. First, the
chapter heading for the chapter of Title 10 that includes § 284
is entitled, “Military Support for Civilian Law Enforcement
Agencies,” thereby further confirming that the support
authorized to be provided under § 284 counts as military
support. See Henderson v. Shinseki, 562 U.S. 428, 439
(2011) (title of subchapter aided in resolving ambiguity
concerning provision in that subchapter). Second, the DoD
Appropriations Act itself classifies the activities carried out
under § 284 as “military” activities. The Act recognizes, on
its face, that funds appropriated for “Drug Interdiction and
Counter-Drug Activities, Defense,” may be transferred out of
that appropriation under § 8005. See DoD Appropriations
Act, § 8007(b)(6), 132 Stat. at 3000 (exempting transfers of
funds out of this appropriation from an otherwise applicable
prohibition on transferring funds under § 8005). Given that
the transfer authority granted by § 8005 applies only to “funds
made available in this Act to the Department of Defense for
military functions (except military construction),” 132 Stat.
at 2999 (emphasis added), the Act necessarily deems funds in
the “Drug Interdiction and Counter-Drug Activities, Defense”
appropriation to be for “military functions.” The majority’s
insistence that such counter-drug functions are not “military”
activities thus flatly contradicts the statute itself.

The majority is also wrong in relying on the distinctive
definition given in 10 U.S.C. § 2801 for the phrase “military
construction.” See Maj. Opin. at 44—45. At the outset, this
makes little sense, because § 8005 states on its face that it
applies only to transfers between appropriations for “military
functions” and not for “military construction.” 132 Stat.

Department of the Army and is led by a military officer. See 10 U.S.C.
§§ 7011, 7036, 7063.
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at 2999 (emphasis added). Indeed, Congress has long
handled appropriations for “military construction” separately
from those for military functions, and it did so again for
Fiscal Year 2019: appropriations for “military construction”
were made in a separate appropriations statute enacted one
week before the DoD Appropriations Act. See Pub. L. No.
115-244, Div. C, Title I, 132 Stat. 2897, 2946 (2018). Of all
the terms to consider in construing “military” for purposes of
the DoD Appropriations Act, “military construction” may be
the least appropriate.

Moreover, the majority fails to recognize that “military
construction” is a term of art, with its own unique definition,
and it therefore provides an inapt guide for trying to discern
the meaning of “military” in a different phrase in a different
context. Absent a special definition, one would have thought
that the phrase “military construction” embraces any
“construction” that is performed by or for the “military.” See
supra at 94 (quoting definitions of “military”). But § 2801
more narrowly defines “military construction” as generally
referring only to “construction . . . carried out with respect to
a military installation . . . or any acquisition of land or
construction of a defense access road,” and it defines a
“military installation” as a “base, camp, post, station, yard,
center, or other activity under the jurisdiction of the Secretary
of a military department.” 10 U.S.C. § 2801(a), (c)(4).
Nothing about this distinctive definition of “military
construction” creates or reflects a general gloss on the word
“military,” much less does it suggest that the ordinary
meaning of “military” in other contexts carries all of this
baggage with it. The majority’s effort to import the specific
features of this term of art (“military construction”) into one
of the component words of that phrase makes neither
linguistic nor logical sense, and it is therefore irrelevant
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whether or not the § 284 activities at issue here meet that
definition.

The majority also contends that, even if the activities
involved here are “military” ones, they still did not involve
“military requirements.” See Maj. Opin. at 45—45 (emphasis
added). That is wrong. The term “requirement” is not
limited to those tasks that DoD is compelled to undertake, nor
is it limited to those actions that DoD undertakes for itself.
The term also includes “something that is wanted or needed”
or “something called for or demanded,” see Requirement,
WEBSTER’S THIRD; see also Requirement, BLACK’S LAW
DICTIONARY (11th ed. 2019) (listing, as an alternative
definition, “[s]Jomething that someone needs or asks for”),
and that readily applies to the request for assistance that was
made to DoD in this case under § 284. We should be

2 The majority notes that the phrase “military construction” is used
in 10 U.S.C. § 2808, which “[t]he Federal Defendants have also invoked
. . . to fund other border wall construction projects on the southern
border.” Maj. Opin. at 44. But that statute was invoked only with respect
to a different set of funds to be used for activities that Defendants contend
do qualify as “military construction” for purposes of DoD’s additional
construction authority after a declaration of a national emergency. See
10 U.S.C. § 2808(a). The States also challenged the use of that separate
set of funds in their suit below, but these challenges form no part of the
Rule 54(b) partial judgment now before us, and any issue concerning them
has no bearing on the distinct questions presented here. Relatedly, the
President’s proclamation declaring such an emergency is relevant only to
that other set of funds and has no legal bearing on the Secretary’s transfers
here. Cf. Maj. Opin. at 12—13, 39 (discussing the declaration). And
Congress’s joint resolutions attempting to terminate the emergency
declaration, see id. at 39, are irrelevant for the further reason that they
were vetoed and never became law. See id. at 12 n.3; see also 50 U.S.C.
§ 1622(a)(1) (congressional termination requires “enact[ing] into law a
joint resolution terminating the emergency”); Chadha, 462 U.S. at
946-48.
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cautious before adopting an unduly crabbed reading of what
constitutes a military “requirement,” especially when
Congress has explicitly assigned a task to the military, as it
did in § 284. Cf. Winter v. Natural Res. Def. Council,
555U.S.7,24(2008) (“great deference” is generally given to
the military’s judgment of the importance of a military
interest).

Accordingly, DoD’s provision of support to DHS under
§ 284 involves a “military requirement[]” within the meaning
of § 8005. The majority errs in concluding otherwise.

2

The majority is likewise wrong in contending that DoD’s
need to provide assistance to DHS for these projects under
§ 284 was not “unforeseen” within the meaning of § 8005.
See Maj. Opin. at 37-42.

Once again, the majority fails to construe § 8005 against
the backdrop of the appropriations process. In ordinary
usage, “foresee” means “to see (as a future occurrence or
development) as certain or unavoidable: look forward to with
assurance.” Foresee, WEBSTER’S THIRD (emphasis added).
In the context of the appropriations process, an “item” has
been seen as certain or unavoidable only if it is reflected in
DoD’s budgetary submissions or in Congress’s review and
revision of those submissions. Conversely, it is “unforeseen”
if it is not reflected as an item in any of those materials. The
Red Book confirms this understanding. In explaining the
need for reprogramming, it quotes the Deputy Defense
Secretary’s statement that reprogramming allows agencies to
respond to “unforeseen changes” that are not reflected in the
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“budget estimates” on which the final appropriations are
based:

“The defense budget does not exist in a
vacuum. There are forces at work to play
havoc with even the best of budget estimates.
The economy may vary in terms of inflation;
political realities may bring external forces to
bear; fact-of-life or programmatic changes
may occur. The very nature of the lengthy
and overlapping cycles of the budget process
poses continual threats to the integrity of
budget estimates. Reprogramming procedures
permit us to respond to these unforeseen
changes and still meet our defense
requirements.”

RED BOOK, 2016 WL 1275442, at *5 (citation omitted). As
the GAO has explained, the question is not whether a
particular item “was unforeseen in general”; “[r]ather, the
question under section 8005 is whether it was unforeseen at
the time of the budget request and enactment of
appropriations.” U.S. GAO, B-330862, Department of
Defense—Availability of Appropriations for Border Fence
Construction at 7-8 (Sept. 5, 2019) (emphasis added),
https://www.gao.gov/assets/710/701176.pdf.  Under this
standard, the items at issue here were “unforeseen”; indeed,
the States do not contend that funding for the DoD assistance
at issue here was ever requested, proposed, or considered
during DoD’s appropriations process.

Inreaching a contrary conclusion, the majority makes two
legal errors. First, it makes precisely the mistake the GAO
identified, namely, it examines whether the “problem” (drug
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smuggling) and the “solution” (a border barrier) were
foreseen in general, rather than whether they were foreseen
within the appropriations process. See Maj. Opin. at 40—41.
Thus, in concluding that DoD’s need to provide assistance
under § 284 was not “unforeseen,” the majority relies on the
general premises that “the conditions at the border” have been
known to be a problem since at least the 1960s and that “the
President’s position that a wall was needed to address those
conditions” was publicly known well before he took office.
Id. at 35, 37. Second, by rejecting the view that “foreseen” is
equivalent to “known” or that it requires “actual knowledge,”
id. at 3940, the majority effectively rewrites the statute as if
it said “foreseeable” rather than “foreseen.” Contrary to the
majority’s view that requiring foreknowledge would
“effectively eliminate[] any element of anticipation or
expectation,” see id. at 39, “foreseen” is commonly
understood to be interchangeable with “foreknown.” See,
e.g., Foresee, WEBSTER’S THIRD (listing “foreknow” as a
synonym). By wrongly shifting the focus away from whether
a current need matches up with the assumptions on which the
budget and appropriations were based, the majority’s errors
would preclude DoD from making transfers based on any
factors that were anticipated within the larger society and, as
aresult, would essentially reduce the transfer power in § 8005
to a nullity.

3

DoD’s transfers here were thus based on “military”
“requirements” that were “unforeseen” within the meaning of
§ 8005. The States do not otherwise contest the Secretary’s
determination that the items in question were ‘higher
priority” items than “those for which originally



(LUl 0T 1o7/)
Case: 19-16299, 06/26/2020, I1D: 11734538, DktEntry: 120-1, Page 101 of 102

STATE OF CALIFORNIA V. TRUMP 101

appropriated.” This element of § 8005’s first proviso was
therefore also satisfied here.

C

The States contend that, even if the transfers complied
with the conditions in § 8005, the particular transfer that was
made under § 9002, see supra at 52-53, did not satisfy that
section’s additional requirement that transfers under that
section be made only “between the appropriations or funds
made available to the Department of Defense in this title.”
132 Stat. at 3042 (emphasis added). According to the States,
the appropriations under that title are only for “Overseas
Contingency Operations,” and the transferee appropriation
does not count. This argument is plainly incorrect. The
separate title in the DoD Appropriations Act that is entitled
“Overseas Contingency Operations” contains within it a
specific appropriation for “Drug Interdiction and Counter-
Drug Activities, Defense,” 132 Stat. at 3042, which is the
appropriation to which the funds were transferred. The fact
that the amounts in that fund are designated as funds for
“Overseas Contingency Operations/Global War on
Terrorism” for purposes of calculating budgetary caps under
§ 251(b)(2)(A)(i1) of the Balanced Budget and Emergency
Deficit Control Actof 1985,2 U.S.C. § 901(b)(2)(A)(ii), does
not thereby impose an additional limitation on the purposes
for which such funds may be expended.

\4

Based on the foregoing, I conclude that at least California
has Article III standing, but that the States lack any cause of
action to challenge these § 8005 and § 9002 transfers.
Alternatively, if the States did have a cause of action, their
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claims fail on the merits as a matter of law because the
transfers complied with the limitations in § 8005 and § 9002.
I therefore would reverse the district court’s partial grant of
summary judgment to the States and would remand the matter
with instructions to grant the Government’s motion for
summary judgment on this set of claims. Because the
majority concludes otherwise, I respectfully dissent.
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What is a "Species of Special Concern"?

A Species of Special Concern (SSC) is a species, subspecies, or distinct population of an animal*
native to California that currently satisfies one or more of the following (not necessarily mutually
exclusive) criteria**

e isextirpated from the State or, in the case of birds, is ex\tll rpﬁf(édm\gégi@ﬂary season or

breeding role; ‘0((\\6*

e s listed as Federally-, but not Stat - o{; f)dhﬂgered meets the State definition
of threatened or enda as ng{ een listed;

e isexperiencing, ar, serious (noncyclical) population declines or range

e

retractions (n gl ex_@d \ﬁat if continued or resumed, could qualify it for State

threatened or angered status;

e has naturally small populations exhibiting high susceptibility to risk from any factor(s), that
if realized, could lead to declines that would qualify it for State threatened or endangered
status.

*for the purposes of this discussion, "animal" means fish, amphibian, reptile, bird and mammal
**criteria for fishes are similar except that Federally listed taxa are not defined as SSCs

»  What important factors contribute to a species being designated as an SSC?

»  How does the Department use the SSC designation?

»  How are SSCs addressed under the California Environmental Quality Act?

»  Who is responsible for developing and maintaining SSC documents and lists?

»  What procedures are used to designate SSCs?

»  What elements are found in an SSC document?

https://wildlife.ca.gov/Conservation/SSC#394871316-what-is-a-species-of-special-concern[6/22/2020 5:23:31 PM]



Species of Special Concern (Ltu4a of 1so/)

Case: 19-16299, 06/26/2020, 1D: 11734538, DktEntry: 120-2, Page 2 of 31
»  How does the Department add or remove animals from the SSC lists?

»  What is the relationship between SSCs and the California Wildlife Action Plan?

Species Lists and Accounts
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Amphibians & Reptiles
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WO L Related Information

e mSpecial Animals List (PDF)
e (California Natural Diversity Database

About CDFW Opportunities Getin Touch Related Agencies
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Border Patrol History

Since its inception in 1924, the U.S. Border Patrol has had a
proud history of service to our nation. Although enormous
changes have affected nearly every aspect of its operations
from its earliest days, the basic values that helped sha
the Patrol in the early years; professmnallsnbh@naw
SONSIoq iart Ave”
integrity, respect for human l| e r& ar%{‘f\@t% e
cxate ©

remalned

‘(\\\'e
The nﬁi@?’awe Border Patrol
Moun ed watchmen of the U.S. Immigration Service

patrolled the border in an effort to prevent illegal crossings
as early as 1904, but their efforts were irregular and
undertaken only when resources permitted. The
inspectors, usually called Mounted Guards, operated out of
El Paso, Texas. Though they never totaled more than
seventy-five, they patrolled as far west as California trying
to restrict the flow of illegal Chinese immigration.

In March 1915, Congress authorized a separate group of
Mounted Guards, often referred to as Mounted Inspectors.
Most rode on horseback, but a few operated cars and even
boats. Although these inspectors had broader arrest
authority, they still largely pursued Chinese immigrants
trying to avoid the Chinese exclusion laws. These
patrolmen were Immigrant Inspectors, assigned to
inspection stations, and could not watch the border at all

https://www.chp.gov/border-security/along-us-borders/history[6/22/2020 5:24:07 PM]
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Program times. Military troops along the southwest border
Human performed intermittent border patrolling, but this was
secondary to "the more serious work of military training."

Trafficking
Aliens encountered illegally in the U.S. by the military were
directed to the immigration inspection stations. Texas
Rangers were also sporadically assigned to patrol duties by
the state, and their efforts were noted as "singularly

effective."

Always referred to as "the first
Immigration Border Patrolman",
Jeff Milton (left) poses outside the
Birdcage Theatre in Tombstone,
Arizona. Milton became a Texas
Rangerin 1879 and later joined
the U.S. Immigration Service,
retiring in 1932. Milton died at his
home in 1947 and according to
his wishes, his ashes were

scattered in the Ariéoqa a%&&w,‘zozg

. 0((\\
Customs violations and in e@&ﬁh@g\\c‘om{qmﬁ\%% to

"the enemy" ﬁqme%‘ﬁ%e o(fe(gNﬁg' Sncern than
enforcing'}{he ig&@@%g@lations in the early years of the
twen\iQm.c Igl]ry. Agencies charged with inspecting
people and goods entering and leaving the U.S. noticed
that their efforts were totally ineffective without border
enforcement between inspection stations. After 1917, a
higher head tax and literacy requirement imposed for

entry prompted more people to try to enter illegally.

In 1918, Supervising Inspector Frank W. Berkshire wrote to
the Commissioner-General of Immigration expressing his
concerns about the lack of a coordinated, adequate effort
to enforce immigration and customs laws along the border
with Mexico.

Prohibition and Border Control

The Eighteenth Amendment
to the United States
Constitution, prohibiting the
importation, transport,

https://www.chp.gov/border-security/along-us-borders/history[6/22/2020 5:24:07 PM]
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manufacture or sale of
alcoholic beverages went
into effect at midnight on
January 16, 1920. With the passage of this constitutional
amendment and the numerical limits placed on
immigration to the United States by the Immigration Acts
of 1921 and 1924, border enforcement received renewed
attention from the government. The numerical limitations
resulted in people from around the world to try illegal
entry if attempts to enter legally failed. Therefore, the
mission of the Border Patrol became more important to
the U.S. Government.

These events set the wheels of change into motion. On May
28,1924, Congress passed the Labor Appropriation Act of
1924, officially establishing the U.S. Border Pat\r’ol‘f()fﬂg\p

purpose of securing the borders Iﬁwgbecf'@nz’z, 2020
stations. In 1925 its %l{t&\@vaie gxpaadgi“to—)&g\rol the
seacoastc-\‘ed 0 209 a((;‘(\\\le

o)
Theg&afl§ Years

] ii 1 ii
e L e

Officers were quickly recruited for the new [;)ositions.."'l.'he

I i 1.
L Ot

Border Patrol expanded to 450 officers. Many of the early
agents were recruited from organizations such as the
Texas Rangers, local sheriffs and deputies, and appointees
from the Civil Service Register of Railroad Mail Clerks.

The government initially provided the agents a badge and
revolver. Recruits furnished their own horse and saddle,
but Washington supplied oats and hay for the horses and a
$1,680 annual salary for the agents. The agents did not
have uniforms until 1928.

https://www.chp.gov/border-security/along-us-borders/history[6/22/2020 5:24:07 PM]
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In 1932 the Border Patrol
was placed under the
authority of two directors,
onein charge of the
Mexican border office in El

Paso, the other in charge
of the Canadian border office in Detroit. Liquor smuggling
was a major concern because it too often accompanied
alien smuggling. The majority of the Border Patrol was
assigned to the Canadian border. Smuggling was
commonplace along the Mexican border also. Whiskey
bootleggers avoided the bridges and slipped their
forbidden cargo across the Rio Grande by way of pack
mules along the Southern border.

w President Franklin D.

- B Roosevelt combined the
¢ Bureau of Immigration
and the Bureau of S

: Naturallﬁtgpnhn&% 2020

S "' gratl
S\a e gdramg\atlon Service in

1933. Th@“@g\sgh ?@&r@t‘&ademy opened as a training
schoql Céh% igas, El Paso, in December 1934. Thirty-
four tralnees attended classes in marksmanship and

horsemanship.

Although horses remained the [l £
transportation of choice for s
many years, by 1935, the
Border Patrol began using

motorized vehicles with

[

radios. Rugged terrain and the

need for quick, quiet transportation guaranteed that
horses would remain essential transportation to the Patrol
even to the present day.

The War Years

The workload and
accomplishments of the
Patrol remained fairly

https://www.chp.gov/border-security/along-us-borders/history[6/22/2020 5:24:07 PM]
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constant until 1940, when
the Immigration Service
was moved from the

Department of Labor to
the Department of Justice. An additional 712 agents and 57
auxiliary personnel brought the force to 1,531 officers.
Over 1,400 people were employed by the Border Patrol in
law enforcement and civilian positions by the end of WWII.
During the war, the Patrol provided tighter control of the
border, manned alien detention camps, guarded
diplomats, and assisted the U.S. Coast Guard in searching
for Axis saboteurs. Aircraft proved extremely effective and
became an integral part of operations.

Border Patrol Role Expands

Legislation in 1952 codified and carried forward thﬂuﬂ'\@ 0

essential elements of the 1917 and %ﬂqiﬁﬁxé S 202
G bermicadRBoard

year, Border Patrol agen{%wgﬁe per&-\t@tﬂ@ oard

and searc_h‘a @rwe)%ﬁ?e fo?@g@d migrants anywhere

inthe Urﬁ%e t_af_@?l% he first time, illegal entrants

trave@@wi}hln the country were subject to arrest.

As illegal immigration continued along the Mexican border,
sixty-two Canadian border units were transferred south for
a large-scale repatriation effort. In 1952, the government
airlifted 52,000 illegal immigrants back to the Mexican
interior. The program was terminated after it ran out of
funds during its first year. The Mexican government offered
train rides into the Mexican interior for nationals being
returned from the San Antonio and Los Angeles districts,
but this program was halted after only five months.
Throughout the early 1950s, a special taskforce of 800
Border Patrol agents was assigned by the United States
Attorney General to round up and ship home thousands of
illegal immigrants in southern California. The task force
moved to the lower Rio Grande valley, then to Chicago and
other interior cities. The Border Patrol began expelling
adult Mexican males by boatlift from Port Isabel, Texas, to

https://www.chp.gov/border-security/along-us-borders/history[6/22/2020 5:24:07 PM]
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Vera Cruz in September 1954. The project was
discontinued two years later after nearly 50,000 illegal
aliens had been returned home. Various other flights, train
trips, and bus trips originated along the border and
terminated in the Mexican interior. In spite of the major
successes in repatriation, many deportees simply turned
around and recrossed the seriously undermanned border.
Repatriation programs proved extremely expensive and
were phased out primarily because of cost.

Significant numbers of
illegal aliens began
entering the U.S. on
private aircraft in the late
1950s. In cooperation
with other federal

: = services, the Border

Patrol began tracking suspect flights. During the Cuban

missile crisis of the early 1960s, Cuban defectors living in

Florida flew aircraft out over the ocean in ef{prﬁ&u 026
harass their former homeland @\ﬁ%p g’n'zr%mt

made this harassmeg‘@l%@apand @gﬁ)&j Ae Border

Patrol to(ﬂte)én u ai&l\}llghts The Patrol added

155 ogc rsl@th@n%

ended In 1963.

arged 122 of them when the crisis

The early 1960s also witnessed aircraft-hijacking attempts
and President John F. Kennedy ordered Border Patrol
agents to accompany domestic flights to prevent
takeovers. The Miami Sector of the Border Patrol
coordinated the effort. By that time the business of alien
smuggling began to involve drug smuggling also. The
Border Patrol assisted other agencies in intercepting illegal
drugs from Mexico.

Today's Border Patrol

The 1980s and 1990s saw a tremendous increase of illegal
migration to America. The Border Patrol responded with
increases in manpower and the implementation of modern
technology. Infrared night-vision scopes, seismic sensors,
and a modern computer processing system helped the

https://www.chp.gov/border-security/along-us-borders/history[6/22/2020 5:24:07 PM]
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Patrol locate, apprehend, and process those crossing into
the U.S. illegally.

In an effort to bring a level of control to the border,
Operation "Hold the Line" was established in 1993 in El
Paso, and proved an immediate success. Agents and
technology were concentrated in specific areas, providing
a "show of force" to potential illegal border crossers. The
drastic reduction in apprehensions prompted the Border
Patrol to undertake a full-scale effort in San Diego,
California, which accounted for more than half of illegal
entries. Operation "Gatekeeper" was implemented in 1994,
and reduced illegal entries in San Diego by more than 75%
over the next few years. A defined national strategic plan
was introduced alongside Operation Gatekeeper and set
out a plan of action for the Border Patrol into the future.
With illegal entries at a more manageable level, the Patrol
was able to concentrate on other areas, such as
establishing anti-smuggling units and search and rescue
teams such as BORSTAR. The Border Safety N‘dat've%SI 026

was created in 1998 with a co ta\éﬂm gse\qg
Patrol and the promgeg"c%o era\'@(pﬂme exican

governn@ﬁed\ 29 09 a(()

Homg{@@d .%? urity became a primary concern of the
nation after the terrorist attacks of September 11, 2001.
Border security became a topic of increased interest in
Washington. Funding requests and enforcement proposals
were reconsidered as lawmakers began reassessing how
our nation's borders must be monitored and protected. On
March 1, 2003, the Department of Homeland Security
(DHS) was established, and the U.S. Border Patrol became
part of U.S. Customs and Border Protection, a component
of DHS.

The U.S. Border Patrol continues its efforts to control our
nation's borders. The 21st century promises to provide
enormous leaps in technology that can be applied to
border enforcement. The modernization of the Patrol
advances at a dizzying rate as new generations of agents
develop innovative ways to integrate the contemporary
technology into field operations. New and specialized

https://www.chp.gov/border-security/along-us-borders/history[6/22/2020 5:24:07 PM]
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technology is being created within the Border Patrol that

holds increasing potential to assist agents in fulfilling the
mission of the Patrol. Additionally, cooperation with
neighboring countries increases border safety and law
enforcement efforts. The future of the U.S. Border Patrol
promises to be as exciting and interesting as its past, and
will continue to echo the motto that agents have lived by
since 1924.

Honor First.

Last modified: October 5,2018
Tags: U.S.Border Patrol, History

v7 Share This Page.

About CBP Newsroam Trayel

Trade Border Security Careers

Accessibility Accountability DHS Components FOIA Forms Inspector General

No FEAR Act Privacy Site Policies The White House USA.gov Plug-ins

https://www.chp.gov/border-security/along-us-borders/history[6/22/2020 5:24:07 PM]



(114 0T Lo/)
Visclosky Denies Request to Use Defense Funds for Unauthorlz Border Wal

1816599 Y

T
o
1=
7
3
o]
=]
3

=
3
=
O%’

prorrlatlons
)

D: 11734538, DktEntry: 120-2, Page 12 of 31

House Committee on
Appropriations

Visclosky Denies Request to Use Defense
Funds for Unauthorized Border Wall

March 27,2019 | Press Release

WASHINGTON - House Defense Appropriations Subcommittee Chairman Pete Visclosky
(D-IN) today denied the Department of Defense’s request to use Defense funds for an
unauthorized wall on the southern border of the United States.

The U.S. Constitution gives Congress the power to appropriate funds for designated and
authorized purposes, and the reprogramming process has been historically utilized to
allow Congress to maintain this Constitutional responsibility and oversight of Executive
Branch requests to adjust funds to meet operational needs.

However, the Department of Defense has indicated that - for the first time ever - it
intends to move forward with the reprogramming action despite the Appropriations —‘(\_\mp

\- 20
Committee opposing the reprogramming. (“\a @ 22‘ 20

“This unprecedented action will clearly be a consideration aﬁ‘le(&aﬂ\rmttei\d@\gﬁ
the entirety of the Department’s budget re uesﬁ @ﬁﬁjr% its g(\r\qe@a
authority,” Visclosky said. C\‘e 9 a(o

The full text of the letter to Under Secreta @‘ ze David L. Norquist is available
below. A PDF is available here.

Dear Mr. Secretary:

The Committee has received and reviewed the requested reprogramming action, FY 19-
01RA, submitted to the Committee on March 25, 2019, which proposes the transfer of
$1 billion from fiscal year 2019 Military Personnel, Army and Army Reserve accounts to
the Drug Interdiction and Counter Drug Activities account for the purposes of erecting a
wall on the U.S. southern border.

The Committee denies the request.

The Defense Appropriations Act of 2019 was enacted on September 28, 2018, and
inherent in the enactment is the specific allocation of appropriations and the execution
of funds as called for under the Constitution between the Congress and the Executive
Branch. Article 1 states, “No Money shall be drawn from the Treasury, but in
Consequence of Appropriations made by Law”. The reprogramming transmitted by the
Department denies the Congress and the Committee on Appropriations those stated
Constitutional prerogatives; these funds were neither requested nor appropriated for
the activities described in the reprogramming. With this unilateral action, the historic
and unprecedented comity that has existed between the Committee and the
Department has been breached.

Sincerely,
/s/

Peter J. Visclosky

https://appropriations.house.gov/news/press-releases/visclosky-denies-request-to-use-defense-funds-for-unauthorized-border-wall[6/22/2020 5:27:16 PM]
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Chairman

Defense Subcommittee
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Subcommittees:
Defense (116th Congress)
116th Congress
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m U.S. GOVERNMENT ACCOUNTABILITY OFFICE

441 G St. N.W.
Washington, DC 20548

B-330862
September 5, 2019
Congressional Requesters

Subject: Department of Defense—Availability of Appropriations for Border Fence
Construction

This responds to your request for our legal opinion on whether the Department of
Defense (DOD) may transfer and use its fiscal year 2019 appropriations for the
purpose of constructing fences at the southern border of the United States.*
Specifically, you asked (1) whether DOD'’s transfer of amounts to its Drug
Interdiction and Counter-Drug Activities, Defense, account for border fence
construction was consistent with DOD'’s transfer autho whether DOD’s use of
its Drug Interdiction and Counter-Drug Act|V|t|es eﬁﬁ % t for border fence
construction was consistent with appro Q@M&H aw ri in I|ght of amounts
previously appropriated to D%{D d{%@* tio enance Defense-Wide,
account for mstalllnggﬁg’&@« nd ﬁ tIQe DOD s reliance on the Department of
Homeland SG(F\Q ise its authority to waive certain laws requiring
environmenta C|I|tate DOD border fence construction was consistent
with a certali®pr |b|t|on on the use of DOD’s fiscal year 2019 appropriations.

As discussed below, we conclude that DOD’s transfer of amounts into its Drug
Interdiction and Counter-Drug Activities, Defense, account for border fence
construction was consistent with DOD’s statutorily enacted transfer authority, and
that use of these amounts for the purpose of border fence construction was
permissible under various statutory provisions. We also conclude that DHS waivers
of legal requirements did not violate a prohibition on use of DOD’s appropriations.
Our opinion applies the legal provisions to the facts before us and does not address
or draw conclusions regarding border fencing as a policy matter.

! Letter from Patrick Leahy, Vice Chairman, Committee on Appropriations, United
States Senate; Richard J. Durbin, Vice Chairman, Subcommittee on Defense,
Committee on Appropriations, United States Senate; and Brian Schatz, Ranking
Member, Subcommittee on Military Construction, Veterans Affairs, and Related
Agencies, Committee on Appropriations, United States Senate, to the Comptroller
General (March 11, 2019).
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Consistent with our practice for legal opinions, we requested and received from DOD
pertinent factual information and its legal views on this matter. GAO, Procedures
and Practices for Legal Decisions and Opinions, GAO-06-1064SP (Washington,
D.C.: Sept. 2006), available at www.gao.gov/products/GAO-06-1064SP; Letter from
Managing Associate General Counsel, GAO, to General Counsel, DOD (June 10,
2019); Letter from Deputy General Counsel, Fiscal, DOD, to Managing Associate
General Counsel, GAO (July 3, 2019) (Response Letter).?

BACKGROUND

Statutory authority for border fence construction

DHS has statutory authority to control and guard the borders of the United States.

8 U.S.C. § 1103(a)(5). Specifically, the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (IIRIRA), as amended, requires DHS to take necessary
actions to install physical barriers and roads in the vicinity of the border of the United
States to deter illegal crossings in areas of high illegal entry. Pub. L. No. 104-208,
div. C, title I, 8 102(a), 110 Stat. 3009, 3009-546, 3009-554 (Sept. 30, 1996), as
amended by Department of Homeland Security Appropriations Act, 2008, Pub. L.
No. 110-161, div. E, title V, § 564, 121 Stat. 1844, 2042, 2090 (Dec. 26, 2007). The
REAL ID Act of 2005 amended IIRIRA by expandlngétlegﬂnﬁhont of the Secretary of
DHS to waive all legal requirements determl r re expeditious
construction of barriers and road é} \f‘r‘ F‘P;ﬁ—ﬂL No. 109-13, div. B, title

|, § 102, 119 Stat. 231, %0‘%\@ ay elé , @00

DHS has delé‘é&?e% l% Q %‘secure the borders to the Customs and Border
Protection er Patrol. 6 U.S.C. 8§ 211(e)(3). Border Patrol divides
responsibiﬁﬁor border security geographically among nine sectors along the
southern border as follows: San Diego; El Centro; Yuma; Tucson; El Paso; Big
Bend; Del Rio; Laredo; and Rio Grande Valley. GAO, CBP Is Evaluating Designs
and Locations for Border Barriers But Is Proceeding Without Key Information, GAO-
18-614 (Washington, D.C.: July 2018), at 8. CBP receives an annual appropriation
for its construction activities, among other purposes, in its Procurement,
Construction, and Improvements account. See, e.g., Department of Homeland

2 Of the three questions addressed herein, one of the questions—that is, whether
DOD'’s transfer of amounts to its Drug Interdiction and Counter-Drug Activities,
Defense, account for border fence construction was consistent with DOD’s transfer
authority—is the subject of ongoing litigation in federal courts. See, e.g., Donald J.
Trump, et al. v. Sierra Club, et al., 588 U.S. __ (2019) (granting application to stay a
permanent injunction ordered by the District Court). In response to our request to
DOD for factual information and its legal views on the three questions asked of the
Comptroller General, DOD stated that the government’s pleadings in Sierra Club
reflect DOD'’s legal views, and provided us with copies of the government’s
pleadings, administrative records, and declarations filed in Sierra Club.

Page 2 B-330862
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Security Appropriations Act, 2019, Pub. L. No. 116-6, div. A, title 1l, 133 Stat. 13, 15,
18 (Feb. 15, 2019).

DOD has statutory authority to provide support to civilian law enforcement agencies,
such as DHS. See subtitle A, part I, chapter 15 of title 10 of the United States Code
(Military Support for Civilian Law Enforcement Agencies). For example, DOD may
train federal civilian law enforcement officials and make military equipment available
to them. 10 U.S.C. 88 272, 273.

DOD also has authority under section 284 of title 10 of the United States Code
(section 284) to provide support for the counter-drug activities of another department
of the federal government if that support is requested by the official who has
responsibility for the counter-drug activities. 10 U.S.C. § 284(a)(1)(A). One of the
“purposes for which [DOD] may provide support” includes “[c]onstruction of . . .
fences . . . to block drug smuggling corridors across international boundaries of the
United States.” 10 U.S.C. § 284(b)(7).

DOD receives an annual appropriation for its counter-drug activities in its Drug
Interdiction and Counter-Drug Activities, Defense, account. See, e.g., Department of
Defense Appropriations Act, 2019, Pub. L. No. 115-245, div. A, title VI, 132 Stat.
2981, 2982, 2997 (Sept. 28, 2018). In fiscal years Zﬁ@
nanc

antP2008, DOD received
line-item appropriations in its Operation and g[nﬂe , Q@@Qe-Wide, account
cy Sup

for support to DHS, including "inm@a& s.”bﬁ{?er ’zw plemental
Appropriations Act for Dg& , \Xtéga@maa error, and Hurricane Recovery,
2006, Pub. L. No.éqg\z , title YA\ at. 418, 480 (June 15, 2006); Department

of Defense Aﬁ‘b\%pn;i' g&c@& ’08, Pub. L. No. 110-116, div. A, title II, 121 Stat.
1295, 1299NQ§00L93, 07).

Executive Order, Appropriations for Fiscal Year 2019, and National Emergency

On January 25, 2017, the President ordered executive departments and agencies
“to deploy all lawful means to secure the Nation’s southern border.” Exec. Order No.
13767, Border Security and Immigration Enforcement Improvements, 82 Fed. Reg.
8793 (Jan. 25, 2017). The President also declared it the policy of the executive
branch to secure the southern border through “immediate construction of a physical
wall,” and defined “wall” as “a contiguous, physical wall or other similarly secure,
contiguous, and impassable physical barrier.” Id. at 8793-8794.

Consistent with the executive order, the President’s Budget for Fiscal Year 2019,
transmitted in February 2018, requested $1.8 billion in appropriations for CBP
Procurement, Construction, and Improvements, with $1.6 billion of that budgeted for
border security assets and infrastructure. Appendix, Budget of the United States
Government for Fiscal Year 2019, (Feb. 2018), at 496-497, available at
https://www.whitehouse.gov/wp-content/uploads/2018/02/appendix-fy2019.pdf (last
visited Aug. 5, 2019). On January 6, 2019, the Office of Management and Budget
notified members of the House and Senate Appropriations Committees that the
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President was requesting a total of $5.7 billion in fiscal year 2019 amounts for CBP
to construct a steel barrier for the southwest border. See, e.g., Letter from Acting
Director, Office of Management and Budget, to the Chairman of the Committee on
Appropriations, United States Senate (Jan. 6, 2019) (OMB Letter), at 1. CBP was
ultimately appropriated $2.5 billion for Procurement, Construction, and
Improvements. Pub. L. No. 116-6, 133 Stat. at 18. Of the total amount available for
CBP Procurement, Construction, and Improvements, $1.375 billion was “for the
construction of primary pedestrian fencing, including levee pedestrian fencing, in the
Rio Grande Valley Sector.” Id. § 230(a)(1).

With respect to DOD activities, the President’s Budget did not specifically request
anything for construction of fences at the border, but requested $787.5 million for
Drug Interdiction and Counter-Drug Activities, Defense. Appendix, Budget for Fiscal
Year 2019, at 236. In September 2018, Congress appropriated to DOD for fiscal
year 2019 $881.5 million for Drug Interdiction and Counter-Drug Activities, Defense.
Pub. L. No. 115-245, 132 Stat. at 2997. In the same appropriations act, Congress in
section 8005 granted DOD authority to transfer up to $4 billion between its
appropriations, on the condition that “ . . . such authority to transfer may not be used
unless for higher priority items, based on unforeseen military requirements, than
those for which originally appropriated and in no case where the item . . . has been
denied by the Congress .. ..” Id. 8 8005 (section 80{-)@)('(\9
2020
After appropriations were enac ea% %ﬁé&ﬁgr \]§ (fj.a—the President officially
declared that a nationalé h& outhern border of the United
States. Procla 6,%}0 g a National Emergency Concerning the
Southern Bord Se ggoaétates 84 Fed. Reg. 4949 (Feb. 15, 2019). A fact
sheet pu (ﬁgfdwt %\Nhlte House announced plans for DOD to provide support to
DHS by ¢ ructing fences to block drug smuggling corridors pursuant to DOD’s
authority under section 284.% White House, Fact Sheets: The Funds Available to
Address the National Emergency at Our Border (Feb. 26, 2019), available at
https://www.whitehouse.gov/briefings-statements/funds-available-address-national-
emergency-border/ (last visited Aug. 5, 2019). To fund DOD’s efforts, the
announcement stated that DOD would transfer up to $2.5 billion to DOD’s Drug
Interdiction and Counter-Drug Activities, Defense, account from other DOD accounts
using DOD'’s transfer authority under section 8005. Id.

Fiscal Year 2019 activities with respect to DOD border fence construction

On February 25, 2019, DHS requested that DOD provide assistance to secure the
southern border by, among other things, constructing fences to block drug-

3 As noted above, section 284 authorizes DOD to provide support for the counter-
drug activities of another department including “[cJonstruction of . . . fences . . . to
block drug smuggling corridors across international boundaries of the United States.”
10 U.S.C. § 284(b)(7).
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smuggling corridors across the international boundary between the United States
and Mexico pursuant to DOD'’s authority under section 284. Response Letter, Encl.
1. DHS requested DOD'’s assistance in four particular sectors: Yuma, El Paso, El
Centro, and Tucson. Id.

DOD agreed to provide support to DHS, and in March and May transferred $1.8
billion into its Drug Interdiction and Counter-Drug Activities, Defense, account using
its authority under section 8005.* Response Letter, Encl. 1. DOD awarded
contracts for border fence construction for locations in the Yuma, El Paso, El Centro,
and Tucson sectors. See, e.g., DOD, Contracts for April 9, 2019, Release No. CR-
066-19, available at https://dod.defense.gov/News/Contracts/Contract-
View/Article/1809986/ (last visited Aug. 5, 2019) (April Contracts); DOD, Contracts
for May 15, 2019, Release No. CR-092-19, available at
https://dod.defense.gov/News/Contracts/Contract-View/Article/1848882/ (last visited
Aug. 5, 2019) (May Contracts).

DHS published notices under IIRIRA, as amended, that it was installing physical
barriers in the Yuma, El Paso, El Centro, and Tucson sectors, and that DOD was
providing support by constructing fences, among other things, in those sectors.
84 Fed. Reg. 17185 (Apr. 24, 2019); 84 Fed. Reg. 17187 (Apr. 24, 2019); 84 Fed.
Reg. 21798 (May 15, 2019); 84 Fed. Reg. 21800 (Ma\m @5{\@19 In the notices,
202
* As noted above, section 8005 p @‘%&Oﬁ\x (1] ﬁ@D to transfer up to $4 billion
between approprlatlonsg%élqe@ t|o such authority to transfer may not
be used unlemﬁh\ﬁh ased on unforeseen military requirements,
than those fo ich pproprlated and in no case where the item . . . has
been deni ngress " Pub. L. No. 115-245, § 8005. On March 25
2019, DO ransferred a total of $1 billion using authority under section 8005 from
the Military Personnel, Army, and Reserve Personnel, Army accounts, made
available in the DOD Appropriations Act, 2019. Response Letter, Encl. 1. On May
9, 2019, DOD transferred a total of $818.5 million using authority under section
8005 from the following accounts, made available in the DOD Appropriations Act,
2019: Reserve Personnel, Army; National Guard Personnel, Army; Military
Personnel, Navy; Military Personnel, Marine Corps; Reserve Personnel, Navy;
Military Personnel, Air Force; Reserve Personnel, Air Force; National Guard
Personnel, Air Force; Aircraft Procurement, Air Force; Missile Procurement, Air
Force; Space Procurement, Air Force; and Chemical Agent and Munitions
Destruction, Defense. Id. DOD also transferred $681.5 million on May 9, 2019 into
its Drug Interdiction and Counter-Drug Activities, Defense, account to fund activities
in support of DHS using authority under section 9002 of the DOD Appropriations Act,
2019. Id. That transfer authority is not the subject of our opinion. We are aware
that DOD announced plans this week to use unobligated military construction funds
for projects along the southern border. Letter from Secretary, DOD, to the Chairman
of the Committee on Armed Services, House of Representatives (Sept. 3, 2019).
Use of military construction funds is not the subject of this opinion either.
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DHS also stated that it was waiving several laws in their entirety, including the
National Environmental Policy Act (NEPA), to ensure expeditious construction of
barriers in these sectors. Pub. L. No. 109-13, § 102; see, e.g., 84 Fed. Reg. at
17187.

DISCUSSION

At issue here is whether DOD'’s transfer of amounts to its Drug Interdiction and
Counter-Drug Activities, Defense, account for border fence construction was
consistent with DOD'’s transfer authority under section 8005, and whether DOD’s
use of its Drug Interdiction and Counter-Drug Activities, Defense, account for the
purpose of border fence construction was a permissible use of this appropriation
account. We also address whether DHS’s waivers of legal requirements in order to
expedite border fence construction was consistent with a certain prohibition on the
use of DOD'’s appropriations. We will address each of the three issues in turn.

Transfer of DOD appropriations for border fence construction

Agencies may transfer® funds only when expressly authorized by law. 31 U.S.C.
§ 1532. In that regard, section 8005 authorizes DOD to transfer funds between
appropriations as follows: (\_\mp

“Upon determination by th g?gkét@rv\o Qe%h%such action is
necessary in the transfer not to exceed
$4,000 OOO&QQ oaiﬁ& &?‘é available in this Act . . . between
such e(b ri g& ??J ds or any subdivision thereof, to be merged
with rp(gre@a ailable for the same purposes, and for the same time
period; as the appropriation or fund to which transferred: Provided,
That such authority to transfer may not be used unless for higher
priority items, based on unforeseen military requirements, than those
for which originally appropriated and in no case where the item . . . has
been denied by the Congress .. ..” Pub. L. No. 115-245, § 8005.

In March and May of 2019, DOD transferred amounts made available in the DOD
Appropriations Act, 2019, into its Drug Interdiction and Counter-Drug Activities,
Defense, account in order to construct fences in four particular sectors at the
southern border in support of DHS pursuant to DHS’s request and DOD’s authority
under section 284.° Response Letter, Encl. 1. DOD relied on its authority under

> A transfer is the shifting of budget authority between appropriations. GAO, A
Glossary of Terms Used in the Federal Budget Process, GAO-05-734SP
(Washington, D.C.: Sept. 2005), at 95.

® DOD referred to this as a “reprogramming action.” Response Letter, Encl. 1. DOD

uses the phrase “reprogramming action” generally to include both transfers (the

shifting of funds from one appropriation account to another) and reprogrammings
(continued...)
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section 8005 for these transfers. Id. The issue is whether DOD'’s transfers were
consistent with DOD'’s transfer authority under section 8005. Specifically at issue
here are two of the conditions under section 8005 that must be satisfied. First, the
item to which funds are transferred must be of “higher priority . . . based on
unforeseen military requirements, than those for which originally appropriated.” Pub.
L. No. 115-245, 8 8005. Second, the item to which funds are transferred must not
be one “denied by the Congress.” Id. We consider each of these statutory
conditions in turn.

(1) Higher priority based on unforeseen military requirements

DOD asserts that the transferred funds were in support of higher priority items,
based on unforeseen military requirements. Response Letter, Encl. 1. The first
issue is whether DOD border fence construction in support of DHS under section
284 was an unforeseen military requirement. The answer is determined by
reference to section 284 and DOD’s internal guidance.

DOD states that “unforeseen” under section 8005 means that DOD was not aware of
the need at the time of the budget request and when Congress passed DOD’s
appropriations. Response Letter, Encl. 8. We do not disagree with DOD'’s
interpretation of “unforeseen” under section 8005. F umd@ses of section 8005, the
guestion is not whether border fencing Was f&ndse . Indeed, the
President campaigned for border %ca\ I)?Zrlgquested amounts for

border fencing as part é&ﬁ@ ald Trump’s Presidential
Announcement ne ‘(ﬂﬁﬁ? avallable at

https://time.c 2,3]—;28 trump announcement-speech/ (last visited Aug. 28,
2019); OMB lettdrlat 1.~ Rather the question under section 8005 is whether it was
unforesee the time of the budget request and enactment of appropriations that
DOD would fund and construct border fencing pursuant to DOD’s authority under
section 284.

Section 284 makes clear that DOD’s authority to construct fences in support of other
departments is available only upon the request of another department and DOD’s
acceptance of the request. 10 U.S.C. § 284(a)(1)(A) (DOD “may provide support . . .
if . . . requested” by the official with responsibility for the counter-drug activities)
(emphasis added). Here, the President’s Budget for Fiscal Year 2019 was
submitted in February 2018, and while the President requested funds for border
fencing as part of DHS’s budget, DOD had not yet been requested by an appropriate
official to provide support to DHS by constructing fences under section 284, and
DOD’s budget did not include amounts to provide support under section 284.

(...continued)

(the shifting of funds within an account). See DOD Financial Management
Regulation 7000.14-R, vol. 3, ch. 6, Reprogramming of DOD Appropriated Funds
(Sept. 2015); Glossary, at 85, 95.
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Similarly, when DOD received its appropriations for fiscal year 2019 through its
annual appropriations act enacted on September 28, 2018, there was not yet a
request from DHS or an acceptance by DOD regarding support at the southern
border pursuant to section 284.

Rather, DOD’s authority to support DHS by constructing fences at the southern
border under section 284 only materialized when DHS requested DOD'’s assistance
on February 25, 2019, and DOD accepted the request. (DOD accepted part of the
work in March 2019 and the remainder of the work in May 2019). Response Letter,
Encl. 1 (providing copies of DHS’s February 25, 2019 request letter and DOD’s
March 2019 and May 2019 acceptance letters). Until the requisite request and
acceptance for support took place, which was well into the second quarter of fiscal
year 2019, DOD had no requirement to construct fences under section 284. Thus it
was unforeseen at the time of DOD’s budget request and appropriations that DOD
would fund and construct such border fences.

DOD defines “military requirement” as “[a]n established need justifying the timely
allocation of resources to achieve a capability to accomplish approved military
objects, missions, or tasks.” CJCS Guide 3401D, CJCS Guide to the Chairman’s
Readiness System, Appendix A, Glossary (Nov. 15, 2010, current as of Nov. 25,
2013). Once DOD accepted DHS'’s request, the prcngg (mﬂsup ort constituted a

military requirement as defined in DOD’s |nt${(@l\gu r;iezzg'l

alfol
The legislative hlstory o @dogs émgt one of the reasons Congress
enacted this tran ty ng(wl |de DOD with flexibility when changing
conditions ocGly: 662, at 16 (1973). While border fencing in

general wa orq.g,‘ée twas not foreseen that DOD would fund and construct
border fengr%'pursuant to DOD'’s authority in section 284. The realization of a
military requirement during the course of the fiscal year, as was the case here, is
such a condition that the transfer authority permits DOD to address. DOD’s
authority to construct fences in support of civilian agencies is dependent upon a
request from such agency under section 284. That authority, and a corresponding
military requirement for construction, did not materialize until after submission of the
President’s Budget and enactment of DOD’s appropriations and thus was not
forecast in DOD'’s budget submission. We conclude that DOD’s fence construction
projects constitute an unforeseen military requirement under section 8005.

The next issue is whether construction of fences at the southern border in support of
DHS constituted a “higher priority” military requirement than the activities from which
funds were transferred. In light of the President’s order to executive departments
and agencies to “deploy all lawful means to secure the Nation’s southern border . . .
through the immediate construction of a physical wall,”” and declaration of national

" 82 Fed. Reg. at 8793.
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emergency at the southern border, ® DOD asserts that the transferred funds were in
support of higher priority military requirements. We are in no position to disagree
with DOD’s prioritization of military requirements. DOD asserts that funds were
available from other accounts to transfer into its Drug Interdiction and Counter-Drug
Activities, Defense, account for various reasons. Lower than expected agency
contributions to the new Blended Retirement System due to fewer than planned opt-
ins, a reduction to Army’s overall end strength target, and reduced projected costs
gained by shortening schedules at chemical agent destruction plants meant that
some funds were no longer needed for these purposes and could be transferred into
the Drug Interdiction and Counter-Drug Activities, Defense, account. Response
Letter, Encl. 1. We do not find legally objectionable DOD’s determination that
construction of fences at the southern border in support of DHS was a higher priority
than these activities from which funds were transferred.

Based on the foregoing, we conclude that DOD satisfied the first condition of section
8005 when it transferred funds into its Drug Interdiction and Counter-Drug Activities,
Defense, account in order to construct fences at the southern border in support of
DHS pursuant to DHS’s request and DOD’s authority under section 284. We now
consider the second condition of section 8005.

(2) Not denied by Congress ,“\_\mp 9
\- Q2

DOD asserts that “none of the ite [ \ﬁ@fé\ ? g‘%a\?e?aemg transferred] has

previously been demedé& sﬁ se Letter, Encl. 1. The “items”

here are fences ﬂﬂh\é\l?o thern border, and we consider whether

such fences \ﬁé @9& gress for fiscal year 2019.

Neither seﬁigﬁ 8005 nor the DOD Appropriations Act, 2019, defines “denied by
Congress.” So, we turn to the ordinary meaning of the term “deny” which is “to
refuse to grant” or “to give a negative answer to.” Merriam-Webster Dictionary
Online, Definition of deny, available at www.merriam-webster.com/dictionary/deny
(last visited Aug. 5, 2019). GAO has recognized that when “Congress . . . intends to
impose a legally binding restriction on an agency’s use of funds, it does so by means
of explicit statutory language.” 55 Comp. Gen. 307, 318, Oct. 1, 1975. This
principle, along with the ordinary definitions, suggest that to deny is to actively
refuse.

Here, the President’s Budget for Fiscal Year 2019 did not request any amounts for
DOD with respect to construction of fences at the southern border, so there was
nothing for Congress to deny with respect to DOD. Further, Congress did not
include any restrictive language with regard to border fences in either the John S.
McCain National Defense Authorization Act for Fiscal Year 2019 (NDAA, 2019),

8 84 Fed. Reg. at 4949.
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Pub. L. No. 115-232, 132 Stat. 1636 (Aug. 13, 2018), or the DOD Appropriations
Act, 2019, Pub. L. No. 115-245, 132 Stat. 2982.

The appropriation to CBP for $1.375 billion for the construction of primary pedestrian
fencing in the Rio Grande Valley sector does not constitute a “denial” of
appropriations to DOD for its counter-drug activities in furtherance of DOD’s mission
under section 284 to support other agencies’ activities. Additionally, although
Congress ultimately appropriated less to CBP in its Procurement, Construction, and
Improvements account than what the President requested, a reduction from the
amount requested is not tantamount to a denial of the item by Congress, nor does a
reduction from the amount requested negate the otherwise proper exercise of
statutory transfer authority. DOD came to the same conclusion. Response Letter,
Encl. 2.

We have reached similar conclusions in prior opinions. For example, where
Congress did not appropriate amounts requested for fiscal year 1979 for the
President’s new Urban Crime Prevention Program, the agency put the program into
effect anyway by using amounts budgeted for other related programs. B-195269,
Oct. 15, 1979. We did not take issue with the agency’s actions since the agency’s
appropriations were otherwise available for this purpose. Id. The fact that Congress
did not appropriate the additional amount for the pro;irg\mﬂ@ not mean that
Congress intended to curtail, or deny, the inj did not enact
legislation imposing restrictions o g?;g\x 50 r&\gﬁ iS purpose. Seeid. As
another example, where %% available for fiscal year 1963 for
a certain Nation @qm% %n Admlnlstratlon (NASA) activity, as
opposed to tKTe\ &&% illion, we did not object to NASA's transfer of $4.4
million to %%? unts for the activity, on the grounds that the reduction by
Congress not render inoperative the exercise of NASA'’s statutory transfer
authority. B-151157, June 27, 1963.

Here, there was no denial of fences at the southern border and, in fact, Congress
provided affirmative authority for the same. Specifically, Congress provided DOD
authority under section 284 to support the counter-drug activities of civilian law
enforcement agencies (including the construction of fences), an appropriation for
counter-drug activities, and authority to transfer amounts between its appropriations.
10 U.S.C. § 284; Pub. L. No. 115-245, 132 Stat. at 2997; Pub. L. No. 115-245,

8 8005. Congress provided DHS with direction to install physical barriers at the
border, a lump-sum appropriation for CBP’s construction activities, and a line-item®
appropriation to be used for fencing in the Rio Grande Valley sector, one of the nine
sectors at the southern border. Pub. L. No. 104-208, § 102(a), as amended by Pub.

° A lump-sum appropriation is one that is made to cover a number of programs,
projects, or items. In contrast, a line-item appropriation is available only for the
specific object described. GAO, Principles of Federal Appropriations Law, Vol. 2,
3rd ed., ch. 6, 8 B.1, GAO-06-382SP (Washington, D.C.: Feb. 2006).
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L. No. 110-161, § 564; Pub. L. No. 116-6, 133 Stat. at 18; Pub. L. No. 116-6,
§ 230(a)(1).

We do note that certain congressional committees expressed objection to the
transfers and use of DOD amounts for this purpose. See Letter from Senate
Committee on Appropriations, to the Acting Secretary of Defense (Mar. 25, 2019);
Letter from House of Representatives Committee on Appropriations, to the Under
Secretary of Defense, Comptroller (Mar. 26, 2019); Letter from House of
Representatives Committee on Armed Services, to the Under Secretary of Defense
Comptroller and Chief Financial Officer (Mar. 26, 2019). However, the Supreme
Court has made clear that congressional exercise of legislative power requires
bicameralism and presentment.®

Although prior committee approval is not binding as a matter of law, and the
objection of the congressional committees in this case does not constitute a “denial
by Congress” within the meaning of section 8005, we have cautioned that agencies
“ignore such expressions of intent at the peril of strained relations with the
Congress.” 55 Comp. Gen. 307, 325, Oct. 1, 1975. Indeed, the DOD Financial
Management Regulation sets forth a process for DOD to obtain the prior approval of
the Appropriations and Armed Services Committees of the House of
Representatives and United States Senate prior to t Qg‘aﬂ’\’@lg amounts between
appropriations under section 8005. DOD Fl%ﬁ%a?ﬂo 14- Q}’Zﬂch 6. In this case,
there is no evidence that DOD ob R&rﬁ@ me committees before the

0
March or May transferss,‘a = \;ed oN

Having foun(ﬂﬁ&%&% @ﬁr& and May transfers of funds into its Drug Interdiction
and Coun ities, Defense, account for border fence construction was
conS|stent the conditions under section 8005 for a higher priority item based on
unforeseen military requirements, and not denied by Congress, we conclude that the
transfers were a permissible use of DOD'’s transfer authority. We now turn to
consideration of whether the use of DOD appropriations for the purpose of border
fence construction was permissible.

Use of DOD appropriations for border fence construction

The purpose statute, 31 U.S.C. § 1301(a), provides that “[a]ppropriations shall be
applied only to the objects for which the appropriations were made . . ..” Given the
size and breadth of the federal government, Congress may appropriate amounts for

19 See Immigration & Naturalization Service v. Chadha, 462 U.S. 919 (1983) (holding
that a one-house veto provision is unconstitutional because it was an exercise of
legislative power that circumvented the procedures of bicameralism and
presentment); see also B-330330.1, Dec. 10, 2018; GAO, Principles of Federal
Appropriations Law, 4th ed., 2016 rev., ch. 2, 8 B.7.a(4), GAO-16-464SP
(Washington, D.C.: Mar. 2016).
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a broad purpose and not enumerate each permissible expenditure. As such,
application of the purpose statute requires an analysis of whether the expenditure in
guestion is a “necessary expense” of the appropriation. This application involves a
three-step analysis, known as the necessary expense rule: (1) the expenditure must
bear a logical relationship to the appropriation; (2) the expenditure must not be
prohibited by law; and (3) the expenditure must not be otherwise provided for. See,
e.g., B-303170, Apr. 22, 2005; GAO, Principles of Federal Appropriations Law, 4th
ed., 2017 rev., ch. 3, 8 B, GAO-17-787SP (Washington, D.C.: Mar. 2016). We
address DOD'’s use of its appropriations for the purpose of border fence construction
in the context of this three-step analysis.

(1) Step 1: logical relationship between the expenditure and the appropriation

With regard to step one, the expenditure must contribute to accomplishing the
purposes of the corresponding appropriation. In this regard, the language of the
appropriation act is of paramount importance. See, e.g., B-303927, June 7, 2005.
Other statutes, such as authorizing legislation, and the agency’s interpretation of its
appropriations are also relevant considerations. B-323365, Aug. 6, 2014; B-223608,
Dec. 19, 1988.

In this case, following DOD'’s transfer of amounts inng'kt @y Interdiction and
Counter-Drug Activities, Defense, apprqgggg\qg DO L@c%alig%@a,%ose amounts by
awarding contracts for constructiqin el in the ! ) El Paso, El Centro, and
Tucson sectors, in acco With DH 'SFed . Response Letter, Encl. 6, 7;
April Contracts; AContracts. \tﬁ stion is whether DOD border fence
construction GAefer a@@&@‘wt to section 284 contributes to accomplishing the
purposes o eﬁaﬁ;'t terdiction and Counter-Drug Activities, Defense,
appropriation: -

We begin with the language of the appropriation and the provision permitting DOD to
support the counter-drug activities of other agencies (section 284). The Drug
Interdiction and Counter-Drug Activities, Defense, appropriation provides that it is
available for, among other things, “counter-narcotics support.” Pub. L. No. 115-245,
132 Stat. at 2997. Border fence construction with no connection to countering
narcotics does not fall within the plain meaning of the appropriation. Here, DOD’s
border fence construction was undertaken pursuant to section 284, which
specifically authorizes “construction of . . . fences . . . to block drug smuggling
corridors across international boundaries of the United States.” 10 U.S.C.

§ 284(b)(7).

Based on the information before us, the fence construction requested by DHS meets
the conditions of section 284. In its request to DOD for support, DHS asserted that
the Yuma, El Paso, El Centro, and Tucson sectors are experiencing “large numbers
of individuals and narcotics being smuggled into the country illegally” and are used
“as drug smuggling corridors.” Response Letter, Encl. 1. DHS also asserted that
“[t]he construction of border infrastructure within the [p]roject [a]reas will support
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DHS'’s ability to impede and deny illegal entry and drug smuggling activities within
the [p]roject [a]reas.” Id. Construction of fences in order to block drug smuggling
corridors is logically related to hindering, or countering, the movement of narcotics.
Thus, DOD'’s construction of fences in this case bears a logical relationship to the
stated purpose of the Drug Interdiction and Counter-Drug Activities, Defense,
appropriation, that is, for “counter-narcotics support.”

Because border fence construction under the circumstances presented here has a
logical relationship to the Drug Interdiction and Counter-Drug Activities, Defense,
appropriation, we conclude that step one of the necessary expense rule is satisfied.

(2) Step 2: expenditure not prohibited by law

We now consider, under the second step of the necessary expense rule, whether
there is a specific statutory prohibition on the use of appropriations for border fence
construction undertaken pursuant to section 284. When a law specifies that an
agency’s appropriation is not available for a designated purpose, obligations or
expenditures for that purpose may violate the Antideficiency Act, 31 U.S.C.

§ 1341(a)(1), which provides that an agency may not obligate or expend in excess or
in advance of an appropriation. For example, where an expenditure violated the
prohibition on publicity or propaganda of the relevangjmﬂ@natlons act, and the
agency had no appropriations available for t e, th cy violated the
Antideficiency Act. B-302710, M y \ Hﬁ@ &aﬁer the NDAA, 2019, nor the
DOD Appropriations Ac%igﬂt@, a@mQJ itive language regarding
construction %.éé as\atthe soy&\q der. We are not aware of any other law
that prohibits op iations for border fence construction. We
conclude th @s@%&) of the necessary expense rule is satisfied.

(3) Step 3: expenditure not otherwise provided for

Having concluded that DOD'’s obligation of funds for construction of fences at the
southern border bears a logical relationship to the Drug Interdiction and Counter-
Drug Activities, Defense, appropriation and that use of DOD’s appropriations for this
purpose was not prohibited by law, we now turn to the final step: determining
whether another appropriation other than the Drug Interdiction and Counter-Drug
Activities, Defense, account provides for DOD border fence construction pursuant to
section 284 in the Yuma, El Paso, El Centro, and Tucson sectors. If another
appropriation provides for this activity, then use of the Drug Interdiction and Counter-
Drug Activities, Defense, account for this activity would be impermissible under the
purpose statute, 31 U.S.C. § 1301(a).

With regard to step three, a more specific appropriation prevails over a general
appropriation, including where another agency has the more specific appropriation.
Compare B-139510, May 13, 1959 (concluding that the Navy’s Shipbuilding and
Conversion, Navy, appropriation was not available to dredge a deeper channel for
naval vessel transit because the Army Corps of Engineers had more specific
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appropriations for this purpose) with B-184595, Mar. 10, 1976 (concluding that the
Immigration and Naturalization Service’s (a precursor to Border Patrol)
appropriations could be used to repair border fencing installed by other agencies
because there was no other appropriation more specific in this regard that
prevailed).

Applying our case law to the issues here, we first consider whether DHS, the agency
with statutory authority for controlling and guarding the borders, has an appropriation
that specifically provides for the activity in question—border fence construction
undertaken by DOD pursuant to section 284. DHS is required to install physical
barriers at the border to deter illegal crossings in areas of high illegal entry. Pub. L.
No. 104-208, § 102(a), as amended by Pub. L. No. 110-161, § 564. DHS was
appropriated a lump-sum amount for CBP’s Procurement, Construction, and
Improvements, which, based on the information before us, is available to fund DHS'’s
mandate to install physical barriers in the sectors located at the southern border.
Pub. L. No. 116-6, 133 Stat. at 18. Of the lump sum, CBP was also appropriated a
line-item amount available only for the construction of fencing in one particular
sector—the Rio Grande Valley. Id. 8 230(a)(1). Thus, DHS has amounts available
for CBP’s fence construction activities, including an amount available only for
fencing in the Rio Grande Valley sector.

However, Congress has also long vested h§J orl%@&&nstruct fences as
part of its counter-drug support a tr t M‘,\ t of another agency, and
has provided DOD Wlt Oégg(@ is activity. Specifically, in the
National Defens tio scal Year 1991, Congress permitted DOD
to provide suﬁr\) rug activities of other agencies, including
constructrc&ia\] block drug smuggling corridors, under what is now section
284. Pub 0. 101-510, div. A, title X, 8 1004, 104 Stat. 1485, 1629-1630 (Nov. 5,

1990). DOD'’s provision of support for the counter-drug activities of other agencies is
not subject to reimbursement under section 284. While section 277(a) of title 10 of
the United States Code provides that DOD shall require a law enforcement agency
to which support is provided to reimburse DOD for that support, section 284(g)(1)
provides that support provided under section 284 is not subject to other
requirements of the chapter, which would include section 277(a). Congress
established the Drug Interdiction, Defense (now the Drug Interdiction and Counter-
Drug Activities, Defense), appropriation in the DOD Appropriations Act, 1989, to
cover DOD'’s costs under section 284. See Pub. L. No. 100-463, title VII, 102 Stat.
2270, 2270-16 (Oct. 1, 1988).

The fact that Congress appropriated line items in fiscal years 2006 and 2008 for
“installing fences” has no legal consequence at this point in time. Specifically,
Congress in 2006 appropriated $708 million as an additional amount for DOD
Operation and Maintenance, Defense-Wide, for emergency support to DHS,
including “installing fences and vehicle barriers.” Pub. L. No. 109-234, 120 Stat. at
480. Then, in fiscal year 2008 Congress provided that $247 million of amounts
provided for DOD Operation and Maintenance, Defense-Wide, shall be available for
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support to DHS, including “installing fences and vehicle barriers.” Pub. L. No. 110-
116, 121 Stat. at 1299. The 2006 and 2008 line-item appropriations expired on
September 30, 2007 and September 30, 2008, respectively, which means they are
no longer available to cover new obligations. GAO, Principles of Federal
Appropriations Law, Vol. |, 3rd ed., ch. 5, 8 D.1, GAO-04-264SP (Washington, D.C.:
Jan. 2004).

Here, DOD’s authority to construct fences in support of the counter-drug activities of
other agencies has been in place since fiscal year 1991, and DOD has received a
lump sum appropriation for its counter-drug activities for each fiscal year starting
with 1989." Pub. L. No. 101-510, § 1004; Pub. L. No. 100-463, 102 Stat.at 2270-
16. Thus, DOD’s authorities and appropriations for counter-drug support activities
existed before and continue to exist after the line-item appropriations for 2006 and
2008. With no currently available line-item appropriation for this purpose, and
without a statutory means of reimbursement from DHS, DOD’s Drug Interdiction and
Counter-Drug Activities, Defense, appropriation is the appropriate source of funds to
cover DOD'’s costs under section 284.

In sum, DOD border fence construction pursuant to section 284 bears a logical
relationship to the Drug Interdiction and Counter-Drug Activities, Defense,
appropriation; there are no legal prohibitions on the JﬁeﬂtﬁbD S appropriations for
border fence construction undertaken pursu nb:tolse t @'b@d the Drug
Interdiction and Counter-Drug Ac[%cg \ riation was the appropriate
account to use for DOD co Uc here as no other account
otherwise provid afw’\t ctl W’@ onclude that DOD border fence
construction @\ gﬁ sectlon 284 is a proper use of DOD’s Drug
Interdiction r-Drug Activities, Defense, appropriation and therefore
amounts used for a permissible purpose, consistent with the purpose statute.

DHS waivers and section 8113 of the DOD Appropriations Act, 2019

You also asked whether the Secretary of DHS’s waivers of legal requirements in
order to expedite construction of barriers at the southern border by DHS and DOD
was consistent with section 8113 of the DOD Appropriations Act, 2019.

In carrying out DHS’s border control mission, the Secretary of DHS exercised
authority to waive legal requirements, such as NEPA,*? to ensure expeditious

' DOD has also received authority, like section 8005, annually since fiscal year
1974 to transfer its appropriations. DOD Appropriations Act, 1974, Pub. L. No. 93-
238, title VII, § 735, 87 Stat. 1026, 1044 (Jan. 2, 1974).

12 NEPA requires federal agencies to evaluate the likely environmental effects of
projects they are proposing, generally by preparing either an environmental
assessment or a more detailed environmental impact statement. 42 U.S.C.

88 4321-4347.
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construction of barriers along the southern border, including barriers constructed by
DHS and barriers constructed by DOD in support of DHS under section 284. Pub. L.
No. 109-13, 8§ 102; 84 Fed. Reg. 17185 (Apr. 24, 2019); 84 Fed. Reg. 17187 (Apr.
24, 2019); 84 Fed. Reg. 21798 (May 15, 2019); 84 Fed. Reg. 21800 (May 15, 2019).

Section 8113 of the DOD Appropriations Act, 2019, prohibits use of DOD funds

“to pay the salary of any officer or employee of any agency funded by this Act
who approves or implements the transfer of administrative responsibilities . . .
to the jurisdiction of another Federal agency not financed by this Act without
the express authorization of Congress . ...” Pub. L. No. 115-245, § 8113
(section 8113).

Here, while the Secretary of DHS exercised authority to waive legal requirements in
order to expedite barrier construction by DHS and DOD, this does not constitute a
transfer of DOD’s administrative responsibilities under section 8113 because DHS
exercised its waiver authority with regard to projects for which DHS maintains overall
responsibility. With regard to border fences constructed by DOD in support of DHS
within the scope of DHS’s February 2019 request, DHS defined the requirements,
will take custody of completed fences and operate them going forward, retained
responsibility for securing any real estate interest re oject execution, and
remained responsible for applicable envwonml‘dl p % gzr dompllance
Response Letter, Encl. 1. We cogtgd @o?; gal requirements by the
Secretary of DHS to exg nd @@3\ |er construction at the southern
border was not %ﬂo{ml

o9 @
CONCLUSI%\I lg—l 62

Based on application of the relevant legal provisions to the facts before us, we
conclude that DOD’s transfer of amounts into its Drug Interdiction and Counter-Drug
Activities, Defense, appropriation to construct fences at the southern border of the
United States pursuant to section 284 was consistent with DOD’s transfer authority
under section 8005. We are in no position to disagree with DOD’s determination
that construction of fences at the southern border pursuant to section 284 was a
higher priority, and we conclude that this activity was based on unforeseen military
requirements, as the requirement for DOD’s support did not materialize until well into
the second quarter of fiscal year 2019. Congress has not explicitly denied either
DHS or DOD from constructing border fences and, by contrast, has provided specific
authorities for each agency to undertake this activity.

Further, we conclude that DOD’s use of its appropriations for the purpose of border
fence construction was consistent with the purpose statute, 31 U.S.C. § 1301(a).
There is a logical relationship between construction of fences to block drug
smuggling corridors and the counter-narcotics purpose of the Drug Interdiction and
Counter-Drug Activities, Defense, appropriation; there are no legal prohibitions on
the use of DOD appropriations for border fence construction under section 284; and
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the Drug Interdiction and Counter-Drug Activities, Defense, appropriation is the
proper account to charge for this activity, as CBP’s appropriations for construction,
to include an amount for fence construction in the Rio Grande Valley sector, do not
specifically provide for DOD’s construction of fences under section 284.

In addition, we conclude that DHS’s waivers of legal requirements to expedite
construction of fences at the southern border was not a violation of section 8113.
DHS exercised its statutory waiver authority with respect to projects for which DHS
is ultimately responsible and in furtherance of DHS’s border control mission, and
those projects include fence construction undertaken by DOD at DHS’s request.

Congress enacted authority for DOD to construct fences in support of other
departments starting in fiscal year 1991 and Congress has enacted authority
annually since fiscal year 1974 for DOD to transfer is appropriations. It is these
authorities that enabled DOD to accept DHS’s request for support and fund
construction of fences at the southern border. Although there was no statutory
requirement to do so, DOD did not obtain the prior approval of congressional
committees before transferring funds, contrary to provisions in its Financial
Management Regulation. Nevertheless, DOD’s activities were affirmatively
permitted by law under the various statutory provisions discussed herein. We
express no opinion on the merits of a fence to mpedeﬂwg@mu%glmg

If you have any questions, pleas g@@\ﬁﬁﬁ\rl &%s %Aanaglng Associate
General Counsel, at (ZOé’}é e man, Assistant General Counsel
for Approprlatloné(&a‘w O%&@m
629°
Sowes 41 S
Thomas H. Armstrong
General Counsel
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The Honorable Patrick Leahy
Vice Chairman

Committee on Appropriations
United States Senate

The Honorable Richard J. Durbin
Vice Chairman

Subcommittee on Defense
Committee on Appropriations
United States Senate

The Honorable Brian Schatz

Ranking Member

Subcommittee on Military Construction, Veterans Affairs,
and Related Agencies

Committee on Appropriations

United States Senate
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir.R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
. The petition must be accompanied by a copy of the panel’s decision being

challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

(1o/ O Lo/)

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were
actually and necessarily produced, and that the requested costs were actually

expended.

Signature Date

(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED
(each column must be completed)
No. of  Pages per TOTAL

DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* $ $
Principal Brief(s) (Opening Brief; Answering
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)
Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +

Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);

TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2018
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